District Courts

D.C. District Court

Doe v. Rumsfeld, 341 F.Supp.2d 1, D.D.C., Oct 27, 2004.

Background: Military personnel and civilian contract employees of Department of Defense (DoD) who had submitted or had been instructed to submit to anthrax vaccine adsorbed (AVA) without their consent, brought action challenging the Food and Drug Administration's (FDA) determination that AVA was licensed for purposes of combating inhalation anthrax, and moved for summary judgment. 

Holdings: Government filed cross motion for summary judgment. the District Court, Sullivan, J., held that: 

(1) FDA failed to provide meaningful opportunity to comment on its determination regarding AVA, as required by its own regulations, and 

(2) vacatur was appropriate remedy in light of prejudice suffered due to FDA's procedural violation.

Plaintiffs' motion granted.
· Standard of review for agency action is highly deferential; ordinary deference may be heightened even further in cases involving scientific or technical decisions.
· While final agency rule need not be identical to original proposed rule, test is whether final rule is logical outgrowth of proposed rule; if new round of notice and comment would provide first opportunity for interested parties to offer comments that could persuade agency to modify its rule, then final rule is not logical outgrowth.
· While vacatur is normal remedy for Administrative Procedure Act (APA) violation, plaintiff must show prejudice from agency's procedural violation.
· For plaintiff to establish that it suffered prejudice, as would warrant vacatur of final agency rule on ground that it is not logical outgrowth of proposed rule, plaintiff generally must show (1) that, had proper notice been provided, plaintiff would have submitted additional, different comments that could have invalidated rationale for revised rule, or (2) that agency has entirely failed to comply with notice-and-comment requirements, and agency has offered no persuasive evidence that possible objections to its final rules have been given sufficient consideration.
Lipsman v. Secretary of Army, 335 F.Supp.2d 48, D.D.C., Sep 07, 2004.
Background: Army veterans and veterans services organization brought action challenging validity of Army Board for Correction of Military Records (ABCMR) regulation conferring adjudicatory power on ABCMR staff members to evaluate reconsideration requests submitted by veterans and active members of Army. Parties filed cross-motions for summary judgment. 

Holding: The District Court, Urbina, J., held that regulation giving ABCMR staff members adjudicatory power over requests for reconsideration was invalid.

Plaintiffs' motion granted.
· Where Congress has expressly left gap for agency to fill, agency's regulations have controlling weight unless arbitrary, capricious, or manifestly contrary to statute.

Florida District Court

Godot, S.A. v. Wendy's Intern., Inc., 335 F.Supp.2d 1325, 18 Fla. L. Weekly Fed. D 34, S.D.Fla., Aug 24, 2004.
Background: Lessee under sub-concession agreement in Argentine rail station brought action against guarantor of lessor's obligations, alleging breach of guaranty agreement. 

Holdings: On guarantor's motion for summary judgment, the District Court, Moreno, J., held that: 

(1) enforcement of Argentina government agency's order terminating the agreement was not retroactively stayed when special appeal was filed in Argentina; 

(2) under Argentine law, termination of primary concession agreement caused termination of sub-concession agreement; and 

(3) an "allanamiento" entered under Argentine law, in dispute between lessee and its assignee, did not have res judicata effect against guarantor.

Motion granted.
· Under Argentine law, the pendency of an administrative appeal or even a court appeal does not suspend the execution of an administrative order.

Georgia District Court

Georgia River Network v. U.S. Army Corps of Engineers, 334 F.Supp.2d 1329, N.D.Ga., Aug 08, 2003.
Background: Suit was brought challenging Army Corps of Engineers' (Corps) issuance of a permit for reservoir project. 

Holdings: Upon plaintiffs' motions for a preliminary injunction, a temporary restraining order, and motion for summary judgment, the District Court, Camp, J., held that: 

(1) Corps, which issued a finding of no significant impact (FONSI), did not violate National Environmental Policy Act (NEPA) by failing to address the significant environmental impacts of the reservoir through an environmental impact statement (EIS); 

(2) Corps made reasonable decision not to prepare a comprehensive EIS for all of north Georgia; 

(3) Corps was not barred from considering the impacts of growth due to the reservoir because it would trespass on the State's prerogative to make water allocation decisions; 

(4) Corps was not required to look at the environmental consequences of county's population growth in assessing indirect impacts that would result from the reservoir itself; and 

(5) plaintiffs lacked standing to pursue claim that Corps failed to give correct notice as required by federal regulations.

Motions denied.
Michigan District Court


Wachovia Bank, N.A. v. Watters, 334 F.Supp.2d 957, W.D.Mich., Aug 30, 2004.
Background: Federally chartered bank and its subsidiary, a state-chartered mortgage company, sought declaratory judgment that state had no visitorial powers over subsidiary by virtue of preemption by National Bank Act. Plaintiffs moved for summary judgment. 

Holdings: The District Court, Robert Holmes Bell, Chief Judge, held that: 

(1) Office of the Comptroller of the Currency (OCC) did not exceed its authority under National Bank Act by promulgating regulation limiting application of state laws to national bank operating subsidiaries to same extent as those laws' application to banks themselves was limited; 

(2) conflict preemption existed as to state statutes regulating mortgage lenders, when applied to bank's subsidiary; and 

(3) Tenth Amendment was not offended by OCC regulation.

Motion granted in part and denied in part.

· Under Chevron deference, court reviewing federal agency's construction of statute which it administers first determines whether Congress has directly spoken on precise question at issue, in which case court as well as agency must give effect to that intent; if not, court determines whether agency's interpretation is based on permissible construction of statute.
· Reasonableness of federal agency's regulations under Chevron does not depend on whether statute under which regulations are promulgated carries preemptive force.

New Mexico District Court


New Mexico v. General Elec. Co., 335 F.Supp.2d 1185, D.N.M., Apr 06, 2004.
Background: State of New Mexico brought action against owner of manufacturing facility and various petroleum handlers and distributors located on or near same industrial site, seeking to recover for groundwater contamination under theories of trespass, negligence, and common law and statutory public nuisance. 

Holdings: Upon defendants' motions to dismiss, motion for judgment on the pleadings and/or motions for summary judgment, the District Court, Jenkins, Senior District Judge, held that: 

(1) State had no legally cognizable interest in the aquifer beneath the site; 

(2) State could not recover damages for alleged loss of extractive services due to chemical contamination; 

(3) State could not recover for "diminution of value" of in situ groundwater; 

(4) genuine issues of material fact existed as to the nature, location and extent of the contamination of groundwater that existed beneath industrial site, the volume of in situ groundwater, if any, that had been rendered unavailable for use as drinking water because of chemical contamination, whether volume of groundwater affected by chemical contamination at industrial site could be put to any beneficial use, agricultural, industrial, fire protection, or otherwise, either presently or in the future, whether loss of beneficial use of the groundwater was permanent or susceptible to effective and efficient remediation, and the extent of the appropriate judicial remedy for actual injury to the State's legally protected trust interest in the public waters; 

(5) State could not maintain a cause of action for trespass as against those who had allegedly contaminated the public's groundwater by releasing hazardous substances at industrial site 

(6) monetary damages are available as a remedy for public nuisance; 

(7) absent proof of some discrete "special injury" to the State's interest apart from the injury to the public's interest in unappropriated groundwater, State would be limited to equitable relief seeking the abatement of the claimed common-law public nuisance; 

(8) restoration costs had to be taken into consideration in determining the nature of the remedy that may ultimately be available to State.

Motion granted in part and denied in part.
· Doctrine of primary jurisdiction applies when the agency and the court entertaining Plaintiff's claims have concurrent jurisdiction, but the court believes it is prudent to decline to exercise its jurisdiction in favor of the expertise of the agency.

North Carolina District Court


Parrish v. Brownlee, 335 F.Supp.2d 661, E.D.N.C., Sep 10, 2004.

Background: Reserve officer brought suit seeking to prevent Army from calling him to active duty. Reservist moved for preliminary injunction. 

Holding: The District Court, Flanagan, J., held that preliminary relief was not warranted.

Motion denied.
· Court must accord deference to a federal agency's reasonable interpretation of its own regulation.
· The type and amount of notice due under the due process clause depends on the nature of the deprivation at issue.

Puerto Rico District Court

Instituto De Education Universal, Inc. v. U.S. Dept. of Educ., 341 F.Supp.2d 74, 193 Ed. Law Rep. 436, D.Puerto Rico, Oct 26, 2004.
Background: Private post-secondary higher education institution brought suit, challenging certain actions taken the U.S. Department of Education (USDE) and the Secretary of Education to obtain reimbursement for federal funds allegedly received erroneously by institution under Pell Grant program. The parties filed cross-motions for summary judgment. 

Holdings: The District Court, Acosta, J., held that: 

(1) Department's interpretation and enforcement of regulation revising definition of a clock hour for purposes of determining the total amount of a student's Pell Grant was not arbitrary and capricious; 

(2) by revising definition of a "clock hour" for purposes of measuring Pell Grant eligibility, Secretary did nothing to restrict or control institution's curriculum in violation of federal statute; 

(3) even if Department retroactively enforced regulation revising definition of a clock hour for a brief period of time, it did not result in a manifest injustice to institution; and 

(4) evidence supported Department 's conclusion that institution routinely violated the three-day requirement over a three-year period by consistently requesting and receiving Pell Grant funds in excess of the amount it would credit to student accounts.

Defendants' motion granted.
· Inquiry as to propriety of an administrative action is ultimately narrow and limited to whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment; court is not empowered to substitute its judgment for that of the agency, and, judicial review of administrative actions should be highly deferential to the agency.
· When conflicting views are expressed, an agency must have discretion to rely on the reasonable opinions of its own qualified experts, even if, as an original matter, a court might find contrary views more persuasive.
· An agency's interpretation of its own regulations is of controlling weight unless it is plainly erroneous or inconsistent with the regulation.
· Administrative tribunals necessarily have discretion to limit the evidence admitted and the witness testimony received.
· There is nothing arbitrary and capricious about enforcing new regulatory language prospectively, in a manner that differs from the way in which different language was previously enforced.
· In Administrative Procedure Act(APA) cases, focal point for judicial review should be the administrative record already in existence, not some new record made initially in the reviewing court.

Circuit Courts
6th Circuit

Livingston Care Center v. U.S. Dept. of Health and Human Services, 388 F.3d 168, 2004 Fed.App. 0372P, 6th Cir., Aug 24, 2004.
Background: Skilled nursing facility petitioned for review of a final determination of the Secretary of Health and Human Service (HHS), that the facility had failed to comply with a Medicare participation requirement. 

Holdings: The Court of Appeals, Cook, District Judge for the Eastern District of Michigan, sitting by designation, held that: 

(1) evidence established that the facility did not prevent the development of pressure sores on three residents, and 

(2) evidence established that the facility failed to provide the requisite pressure relieving devices in five residents' plans of care.

Affirmed.
· Courts should give substantial deference to an administrative agency's interpretation of its own regulations.

9th Circuit

Akhtar v. Burzynski, 384 F.3d 1193, 4 Cal. Daily Op. Serv. 9025, 2004 Daily Journal D.A.R. 12,352, 9th Cir.(Cal.), Oct 05, 2004.
Background: Children of lawful permanent residents of United States brought action for declaratory and injunctive relief against federal agency and officials, challenging validity of age-out provisions in regulations governing nonimmigrant "V" visas. The United States District Court for the Central District of California, David O. Carter, J., granted summary judgment for government. Children appealed. 

Holdings: The Court of Appeals, Browning, Senior Circuit Judge, held that: 

(1) Legal Immigration Family Equity Act did not establish congressional intent regarding whether children of lawful permanent residents holding "V" visas lost benefits of such status upon turning 21, and 

(2) age-out regulations, under which children holding "V" visas lost benefits thereof upon turning 21, were invalid.

Reversed and remanded.
· Under Chevron analysis of agency regulations, court first asks whether Congress has directly spoken to the precise question at issue, since both court and agency must give effect to the unambiguously expressed intent of Congress; when, however, underlying statute is silent or ambiguous with respect to the specific issue, court must ask whether regulations promulgated by agency are based on a permissible construction of statute, and, if so, must defer to agency.
· Reviewing court does not owe deference to agency regulations if they construe a statute in a way that is contrary to congressional intent or that frustrates congressional policy.
· Whether agency regulation construes statute in a way that is contrary to congressional intent or frustrates congressional policy is question of law considered de novo by Court of Appeals.
· Party asserting facial challenge to agency regulation must establish that no set of circumstances exists under which regulation would be valid.
Alcaraz v. I.N.S., 384 F.3d 1150, 4 Cal. Daily Op. Serv. 8940, 2004 Daily Journal D.A.R. 12,259, 9th Cir., Oct 01, 2004.
Background: Aliens petitioned for review of decision of the Board of Immigration Appeals (BIA) directing that they be deported. 

Holdings: The Court of Appeals, Pregerson, Circuit Judge, held that: 

(1) aliens did not have to raise "repapering" issue before the BIA, by filing motion to reopen, in order to exhaust their administrative remedies; 

(2) Court had jurisdiction to consider aliens' claim that, upon determining that they had been rendered ineligible for suspension of deportation based on retroactive application of new stop-time rule, the Board of Immigration Appeals (BIA) should have administratively closed their case to allow them to apply for cancellation of removal; and 

(3) case would be remanded to the BIA for determination, in the first instance, of whether "repapering" might be warranted.

Petition granted in part and denied in part; case remanded.
· Section of the Administrative Procedure Act (APA) depriving Court of Appeals of jurisdiction to review agency actions which are "committed to agency discretion by law" applies in those rare instances in which statutes are drawn in such broad terms that, in given case, there is no law to apply.
· Where rights of individuals are affected, it is incumbent upon agencies to follow their own procedures, even where these internal procedures are possibly more rigorous than otherwise would be required.

National Wildlife Federation v. U.S. Army Corps of Engineers, 384 F.3d 1163, 34 Envtl. L. Rep. 20,111, 4 Cal. Daily Op. Serv. 8950, 2004 Daily Journal D.A.R. 12,305, 9th Cir.(Or.), Oct 04, 2004.
Background: Environmental groups brought suit claiming that issuance by Army Corps of Engineers of "Record of Consultation and Statement of Decision" (ROD) regarding Corps' operation of four dams on lower Snake River in State of Washington was arbitrary and capricious and contrary to law. The United States District Court for the District of Oregon, Helen J. Frye, J., granted summary judgment to Corps. Environmental groups appealed. 

Holdings: The Court of Appeals, Gould, Circuit Judge, held that: 

(1) Corps was not arbitrary and capricious in concluding that there were no further steps it could take to reduce temperature exceedences, and 

(2) Corps was not arbitrary and capricious in concluding that its operation of the dams did not cause water temperature exceedences.

Affirmed.
· Under Administrative Procedure Act (APA), reviewing court may set aside agency action only if it was arbitrary, capricious, abuse of discretion, or otherwise not in accordance with law; this standard is narrow, and court may not substitute its judgment for that of agency.
· Reviewing court must review administrative record before agency at time agency made its decision.
· Post-decision information may not be advanced as new rationalization either for sustaining or attacking agency's decision.

U.S. v. Mirama Enterprises, Inc., 387 F.3d 983, 4 Cal. Daily Op. Serv. 9648, 2004 Daily Journal D.A.R. 13,155, 9th Cir.(Cal.), Oct 28, 2004.

Background: Federal government brought action against juicer manufacturer, seeking civil damages for manufacturer's alleged violation of the reporting requirements of the Consumer Product Safety Act (CPSA), in failing to notify the Consumer Product Safety Commission about alleged defects and danger posed by the juicer encountered by consumers. The United States District Court for the Southern District of California, Judith Nelson Keep, J., 185 F.Supp.2d 1148, granted partial summary judgment in favor of government, and subsequently ordered the manufacturer to pay $300,000 as civil penalty, plus costs. Manufacturer appealed the penalty order. 

Holdings: The Court of Appeals, Kozinski, Circuit Judge, held that: 

(1) manufacturer committed 30,000 to 40,000 separate reporting offenses, for purpose of determining civil penalties against manufacturer, and 

(2) proof that potentially defective juicer was actually defective was not a prerequisite to the assessment of civil penalties for violation of CPSA reporting requirements.

Affirmed.
· If there is no administrative agency interpretation of a statute or rule to which a federal court may defer, it may interpret the statute de novo.
10th Circuit


Tsegay v. Ashcroft, 386 F.3d 1347, 10th Cir., Oct 26, 2004.
Background: Alien petitioned for judicial review of procedural decision by the Board of Immigration Appeals (BIA) to affirm, without opinion, an immigration judge's denial of her application for asylum. 

Holdings: The Court of Appeals, Tymkovich, Circuit Judge, held that: 

(1) BIA's decision did not violate alien's Fifth Amendment right to due process by allegedly depriving her of individualized, reasoned agency decision; 

(2) decision was not in nature of "final order of removal," such as the Court of Appeals had jurisdiction to review under provision of the Immigration and Nationality Act (INA); and 

(3) decision fell squarely within category of decisions committed to the BIA's discretion, so as not to be reviewable under review provision of the Administrative Procedure Act (APA).

Dismissed.
· Decision by the Board of Immigration Appeals (BIA) to affirm without opinion an immigration judge's denial of alien's application for asylum, as not timely filed, did not violate alien's Fifth Amendment right to due process by allegedly depriving her of individualized, reasoned agency decision; although alien was entitled to such a decision, she had already received it from immigration judge.
· Court of Appeals, as court of limited subject matter jurisdiction, may review administrative agency decisions only as provided by acts of Congress.
· Whether decision is committed to agency discretion by law, so as not to be reviewable under review provision of the Administrative Procedure Act (APA), is determined not only from statute's express language, but also from structure of statutory scheme, its objectives, its legislative history and nature of administrative action involved.

· Absent showing of substantial prejudice to complaining party, Court of Appeals' review of agency's procedural decision is always circumscribed, where procedural rule is designed primarily to benefit agency carrying out its functions, rather than intended primarily to confer important procedural benefits on individuals.
· Agencies have discretion to develop case management techniques that make best use of their limited resources.
