District Courts

D.C. District Court

National Ass'n of Home Builders v. Norton, 298 F.Supp.2d 68 , D.D.C., Dec 24, 2003.

Background: Building associations brought action against Fish and Wildlife Service and Department of Interior challenging formulation, adoption, and implementation of survey protocols relating to the quino checkerspot butterfly. 

Holdings: On defendants' motions for summary judgment, the District Court, Bates, J., held that: 

(1) formulation of survey protocols marked "consummation of decision- making process" by agency; 

(2) formulation of survey protocols did not determine rights or obligations of landowners, and legal consequences did not flow from them, and, consequently, agency action was not "final" and could not be subject to judicial review under Administrative Procedures Act (APA); 

(3) Court did not have subject matter jurisdiction over associations' claims; 

(4) associations' claims were not ripe for review; and 

(5) associations lacked Article III standing to bring their claims.

Motions granted.
· A court reviewing agency action may permit discovery when that will provide the only possibility for effective judicial review and when there have been no contemporaneous administrative findings.
· To be considered "final," an action by an administrative agency must be one by which rights or obligations have been determined, or from which legal consequences will flow.
· In the context of the analysis of whether an agency's action is final, "consummation" occurs when the decision-making process is brought to completion.
· The ripeness doctrine prevents courts, through avoidance of premature adjudication, from entangling themselves in abstract disagreements over administrative policies, and protects agencies from judicial interference until an administrative decision has been formalized and its effects felt in a concrete way by the challenging parties.
National Community Reinvestment Coalition v. National Credit Union Admin., 290 F.Supp.2d 124 , D.D.C., Nov 06, 2003.

Nonprofit trade association brought action against National Credit Union Administration (NCUA) and its chairman, in his official capacity, alleging that NCUA's promulgation of interim final rule violated Administrative Procedure Act (APA). NCUA and chairman moved to dismiss. The District Court, Kennedy, J., held that: (1) association lacked standing to challenge repeal of requirement that community credit unions submit community action plans (CAPs) to NCUA based on alleged injury arising from deprivation of information that otherwise would have been available to association; (2) association lacked standing to challenge repeal of CAP requirement based on alleged threat to credit unions' financial health and security; and (3) issuance of final rule rendered challenges to interim final rule moot.

Motion granted.
· In some situations, an agency can engage in new rulemaking to supersede defective rulemaking.
· While an opportunity for comment after the promulgation of a rule is not a substitute for notice and comment before the issuance of a rule, adequate later notice may cure a failure to comply with Administrative Procedure Act (APA) if the agency's mind remained open enough at the later stage.

Pennsylvania Mun. Authorities Ass'n v. Horinko, 292 F.Supp.2d 95 , D.D.C., Nov 20, 2003.

Background: Organizations representing municipalities holding National Pollutant Discharge Elimination System (NPDES) permits for their publicly owned treatment works (POTWs) brought action against Environmental Protection Agency (EPA) officials, claiming that administrators of three EPA regions acted in excess of their authority under Clean Water Act (CWA) when, without opportunity for notice and comment, they issued guidance documents pertinent to certain water treatment and discharge processes which set more restrictive standards that required by CWA or national rules promulgated by EPA, allegedly in violation of Administrative Procedure Act (APA). Defendants moved to dismiss and plaintiffs moved for preliminary injunction and expedited hearing. 

Holdings: The District Court, Kennedy, J., held that: 

(1) regional EPA guidance documents were not "final agency action" subject to judicial review to extent they had not affected permitting for particular POTWs; 

(2) permit activity was "final agency action" under APA; 

(3) claims involving EPA Regional objections to state NPDES permits approving "blending" were within exclusive jurisdiction of Court of Appeals; 

(4) Court of Appeals did not have exclusive jurisdiction over state permitting decisions on which EPA was silent; and 

(5) state court was proper venue for relief regarding claims involving EPA silence on state denials of NPDES permits as well as state issuances of permits banning "blending."
Defendants' motion granted.
· Two-prong test has been established for determining whether agency action is "final agency action" subject to judicial review under Administrative Procedure Act (APA); first, action must mark consummation of agency's decision making process and not be merely tentative or interlocutory in nature, and second, action must be one by which rights or obligations have been determined, or from which legal consequences will flow.
· Administrative Procedure Act (APA) precludes review of any agency actions committed to agency discretion by law, though they may constitute final agency action and may otherwise be reviewed by district courts.
· Administrative Procedure Act (APA) provision that reviewing court shall compel agency action unlawfully withheld or unreasonably delayed governs appropriate scope and standard of review for agency action, not judicial review.

Select Specialty Hosp. of Atlanta v. Thompson, 292 F.Supp.2d 57, Med & Med GD (CCH) P 301,384 , D.D.C., Nov 18, 2003.

Background: Long-term care hospitals participating in the Medicare program brought action against defendant Secretary of the United States Department of Health and Human Services (HHS), alleging that HHS has interpreted its regulations and applied them in a way that improperly limited Medicare reimbursement for inpatient hospital services furnished by plaintiffs. 

Holdings: Upon cross-motions for summary judgment, the District Court, Kennedy, J., held that: 

(1) Secretary's calculation of long-term care hospital's qualifying length of stay for a prospective payment system (PPS) exclusion based on a determination at the start of each cost reporting period was a reasonable interpretation of Medicare statutory scheme, andMedicare statutory scheme, and 

(2) where no prior rule existed to determine whether a hospital qualified for the long-term care exclusion from PPS, reasonable cost reimbursement scheme that existed before PPS did not become effective.

Defendant's motion granted.
· An agency rule may be arbitrary and capricious if the agency relied on improper factors, failed to consider an important aspect of the issue, offered an explanation counter to the evidence, or based its decision on implausible reasoning.
· When an agency rule is declared invalid, the prior rule will be used in its place.

California District Court

Center for Biological Diversity v. Federal Highway Admin., 290 F.Supp.2d 1175 , S.D.Cal., Mar 10, 2003.

Environmental groups brought suit for injunctive and declaratory relief against various agencies, alleging that they failed to comply with environmental laws when they approved and issued permits for proposed highway construction project. Developers of project intervened as defendants. On, inter alia, cross-motions for summary judgment, the District Court, Miller, J., held that: (1) financial interest of consultant, who assisted in preparing final environmental impact statement (FEIS), in project did not compromise the objectivity and integrity of the National Environmental Policy Act (NEPA) process; (2) analysis of cumulative environmental impacts of project in FEIS was neither arbitrary, capricious, nor clearly erroneous, under NEPA; (3) environmental impacts of private development projects that were conditioned on proposed project did not have to be considered, under NEPA, in same FEIS as proposed project; (4) Secretary of Transportation complied with Department of Transportation Act (DOTA) when he approved project, which required use of public parklands; (5) Army Corps of Engineers (Corps) reasonably concluded that alternative to project represented least environmentally damaging practicable alternative (LEDPA) when issuing discharge permit under Clean Water Act (CWA); and (6) Fish and Wildlife Service (FWS) complied with Endangered Species Act (ESA) when it approved project.

Motions of defendants and intervenors granted.
· Focal point for judicial review of agency decision should be administrative record already in existence, not some new record made initially in reviewing court.
· In reviewing agency decision, task of reviewing court is to apply appropriate Administrative Procedure Act (APA) standard of review to decision based on record agency presents to reviewing court, and accordingly, consideration of extra-record materials to determine correctness or wisdom of agency's decision is not permitted.

Natural Resources Defense Council v. Evans, 290 F.Supp.2d 1051, N.D.Cal., Oct 27, 2003.

Environmental organization brought action against National Marine Fisheries Service (NMFS), seeking to compel rebuilding plans for overfished Pacific groundfish species. On organization's motion for order on deadlines, the District Court, Larson, United States Magistrate Judge, held that NMFS impermissibly delayed rebuilding plans.

Motion granted.
· Where Congress has established clear time frame for regulatory action, deferring to agency as to alternative time frame is inappropriate.

Hawaii District Court


Contract Management, Inc. v. Rumsfeld, 291 F.Supp.2d 1166 , D.Hawai'i, Nov 24, 2003.

Background: Government contractor that qualified for small-business set-asides but did not qualify as Historically Underutilized Business Zone ("HUBZone") small business challenged Navy's designation of certain contract bid solicitations as HUBZone-only, and challenged Small Business Administration's (SBA) authorization of that designation. 

Holdings: On defendants' motion for summary judgment, the District Court, Gillmor, J., held that: 

(1) Small Business Act section establishing HUBZone program provided for mandatory, not discretionary, award of contract opportunities for HUBZone small businesses under certain circumstances; 

(2) HUBZone implementing regulations did not frustrate overarching purpose of Act and were valid; and 

(3) HUBZone program was not limited to new contracts, nor did it require that contracts set aside for HUBZone businesses be performed within HUBZones.

Motion granted.
· Under arbitrary and capricious standard of review generally applicable to federal agency decision, agency must articulate rational connection between facts found and conclusions made.
· Federal agency's interpretation or application of statute is question of law reviewed de novo.
· In reviewing federal agency's construction of statute it is charged with administering, court first determines whether Congress has spoken directly to precise question at issue; if not, court determines whether agency's interpretation is based on permissible construction of statute, and defers to agency's construction of statute unless its interpretation is contrary to clear Congressional intent or frustrates policy Congress sought to implement.
Iowa District Court

Titan Wheel Corp. of Iowa v. U.S.E.P.A., 291 F.Supp.2d 899, 58 ERC 1163 , S.D.Iowa, Nov 10, 2003.

Background: Lessee and operator of steel wheel manufacturing facility that generated solid hazardous waste appealed final decision of the Environmental Appeals Board (EAB), 2002 WL 1315600, upholding civil penalty in excess of $150,000 imposed by William B. Moran, ALJ, for violations of Resource Conservation and Recovery Act (RCRA). Environmental Protection Agency (EPA) counterclaimed for enforcement of penalty plus interest and costs. Cross- motions for summary judgment were filed. 

Holdings: The District Court, Gritzner, J., held that: 

(1) documents submitted during prehearing exchange comparing penalties assessed by EPA and State of Missouri in other enforcement actions were properly excluded as irrelevant; 

(2) EAB and ALJ did not apply the wrong evidentiary standard; 

(3) exclusion of documents did not violate due process; 

(4) decision to strike as untimely post-hearing reply exhibits was not arbitrary and capricious, absent showing of good cause for delay in their submission; 

(5) penalty assessments on each of three counts did not reflect misapplication of RCRA Penalty Policy and were not excessive, arbitrary, capricious, abuse of discretion, or otherwise not in accordance with law; 

(6) issue of whether EPA had authority to assess economic benefit of noncompliance penalty would not be considered for first time on appeal; 

(7) court would defer to method used by EPA to calculate that benefit, absent expert testimony regarding preferred alternative method; and 

(8) interest on civil penalty began to run on date EPA mailed notice of EAB's final decision to violator.

Plaintiff's motion denied; defendant's motion granted in part.
· Scope of review under Administrative Procedure Act (APA) arbitrary and capricious standard is narrow and court is not to substitute its judgment for that of agency; nevertheless, agency must examine relevant data and articulate satisfactory explanation for its action including rational connection between facts found and choice made.
· ALJ's exclusion of relevant evidence is abuse of discretion and grounds for remand.
· Although court will not generally set aside agency's choice of sanction, if sanction is clearly excessive as compared to other cases, court will overturn penalty.
· Scope of review over an agency's penalty assessment is limited; Congress has entrusted administrative agency with responsibility of selecting means of achieving statutory policy, and therefore, reviewing court should not overturn choice of sanction unless Court finds it is unwarranted in law or without justification in fact.

Circuit Courts
Federal Circuit
Tung Mung Development Co., Ltd. v. U.S., 354 F.3d 1371, 25 ITRD 1961 , Fed.Cir., Jan 15, 2004.

Background: Taiwanese producers of stainless steel sheet and strip in coils (SSSS) filed action challenging Department of Commerce's assignment of single weighted-average cash deposit dumping rate to their merchandise, regardless of channel of distribution. The Court of International Trade, 2001 WL 844484, remanded determination. On remand, Commerce determined that it was appropriate to apply middleman dumping computation using combination rates for producers and middlemen, and intervening domestic producers and unions appealed. The Court of International Trade, Evan Wallach, 219 F.Supp.2d 1333, affirmed, and intervenors appealed. In separate proceedings, domestic industry representatives sought review of antidumping determination involving stainless steel plate in coils (SSPC) from Taiwan. The Court of International Trade, Wallach, J., 215 F.Supp.2d 1322, remanded. On remand, Commerce determined that it was appropriate to apply middleman dumping computation using combination rates for producers and middlemen, and domestic producers appealed. The Court of International Trade, Wallach, J., affirmed, and domestic producers appealed. Appeals were consolidated 

Holdings: The Court of Appeals, Dyk, Circuit Judge, held that: 

(1) any error in Court of International Trade's refusal to give Chevron deference was harmless; 

(2) Commerce did not have to supply reasoned analysis for its adoption of combination rates; and 

(3) Commerce's decision to calculate middleman antidumping rates using combination rates was not arbitrary and capricious.

Affirmed.
· Even where Chevron deference is due, adequate explanation is still required.
· Chevron doctrine contemplates that agencies can and will abandon existing policies and substitute new approaches.
2nd Circuit

Natural Resources Defense Council v. Abraham, 355 F.3d 179, 57 ERC 1833 , 2nd Cir.(N.Y.), Jan 13, 2004.

Background: States, consumer law and advocacy groups, and environmentalist organization brought actions against Department of Energy (DOE), challenging suspension of a rule promulgated pursuant to Energy Policy and Conservation Act (EPCA) which would have required central air conditioners and heat pumps manufactured for sale in United States to meet a minimum energy efficiency level. Actions were consolidated and manufacturers' trade association intervened. The United States District Court for the Southern District of New York, Laura Taylor Swain, J., 199 F.Supp.2d 145, dismissed actions for lack of subject matter jurisdiction. Plaintiffs petitioned Court of Appeals for relief, and alternatively appealed district court's decision. 

Holdings: The Court of Appeals, Oakes, Senior Circuit Judge, held that: 

(1) challenge to DOE's actions of delaying effective date of rule had to be brought in Court of Appeals, in the first instance, as it fell within EPCA's grant of jurisdiction to appellate court; 

(2) once final rule, establishing new efficiency standards for central air conditioners and heat pumps was published in the Federal Register, EPCA's antibacksliding provision was triggered, so as to restrict DOE's ability to amend standards downward; 

(3) DOE's final rule, which basically provided that EPCA's antibacksliding provision became applicable on date chosen by DOE, was not entitled to Chevron deference; 

(4) DOE's decision to change original effective date of final rule, setting new efficiency standards, was not justified by need to ensure that date complied with requirement of Congressional Review Act (CRA) that major rule not "take effect" until 60-days from date it became final and was submitted to Congress for review; 

(5) DOE did not have inherent power, beyond power it was designated in EPCA, to reconsider its final rule, setting new efficiency standards, after rule was published in Federal Register; 

(6) although DOE could, under Administrative Procedure Act (APA), reconsider final rule, establishing new standards, through amendment or rescission process, EPCA's antibacksliding provision would prevent DOE from weakening established standards as part of process; and 

(7) assuming effective date of final rule, establishing new efficiency standards, was date that triggered applicability of antibacksliding provision, DOE's final rule, delaying effective date of standards, was invalid, due to DOE's failure to comply with requirements of the Administrative Procedures Act (APA), and thus DOE's downward amendment of standards, which occurred after original effective date, was barred by EPCA's antibacksliding provision.

District court's judgment of dismissal affirmed, and petitioners' request for relief granted.
· There is a strong presumption in favor of finding jurisdiction over agency action in some judicial forum absent clear indication of legislative intent to insulate an agency action from such scrutiny.
· When there is a specific statutory grant of jurisdiction to the court of appeals to review agency action, it should be construed in favor of review by the court of appeals.
· When court reviews agency's construction of statute which it administers, it is confronted with two questions: whether Congress has directly spoken to precise question at issue, and if statute is silent or ambiguous with respect to specific issue, question for court is whether agency's answer is based on permissible construction of statute.
· Although ambiguity in a statute can be considered implicit delegation from Congress to the agency to fill in the statutory gaps, Court of Appeals, in determining whether agency action is entitled to Chevron deference, must be guided to a degree by common sense as to the manner in which Congress is likely to delegate a policy decision of political magnitude to an administrative agency.
· Courts construing statutes enacted specifically to prohibit agency action ought to be especially careful not to allow dubious arguments advanced by the agency in behalf of its proffered construction to thwart congressional intent expressed with reasonable clarity, under the guise of deferring to agency expertise on matters of minimal ambiguity.
· To carry much weight, agency's interpretation of statute must be publicly articulated at some time prior to embroilment of agency in litigation over disputed provision.
· Congressional Review Act (CRA), which provides for a 60-day waiting period before agency may enforce major rule so that Congress has the opportunity to review the regulation, does not change date on which regulation becomes effective, but rather it only affects date when rule becomes operative.
· Agency literally has no power to act unless and until Congress confers power upon it.
· Agency's action must be upheld, if at all, on the basis articulated by the agency itself.

5th Circuit


Facility Ins. Corp. v. Employers Ins. of Wausau, 357 F.3d 508 , 5th Cir.(Tex.), Jan 14, 2004.

Background: Successor in interest to state pool of workers' compensation insurers brought breach of contract action in state court against servicing company to recover loss control services fees that servicing company did not expend in loss control services. Servicing company removed. The United States District Court for the Western District of Texas, Andrew W. Austin, United States Magistrate Judge, entered judgment against servicing company, and servicing company appealed. 

Holdings: The Court of Appeals, Clement, Circuit Judge, held that: 

(1) special limitations period for parties suing on an open account applied; 

(2) servicing company was obligated under contract to spend the full amount of the money allocated on loss control services.

Affirmed.
· Under Texas law, courts must construe administrative rules in the same manner as statutes.
11th Circuit


U.S. v. Marte, 356 F.3d 1336, 17 Fla. L. Weekly Fed. C 175 , 11th Cir.(Fla.), Jan 13, 2004.

Background: Defendant was convicted of attempted illegal reentry into the United States, following bench trial in the United States District Court for the Southern District of Florida, No. 01-00197-CR-UUB, Ursula Ungaro- Benages, J. Defendant appealed. 

Holdings: The Court of Appeals, Carnes, Circuit Judge, held that: 

(1) statute providing that alien is not subject to criminal penalties for entering United States after deportation if alien has received consent for admission was not unconstitutionally vague; 

(2) regulations making permission to apply for reentry retroactive were not unconstitutionally vague; 

(3) regulation providing for conditional approval to apply for reentry depending upon satisfactory departure did not grant defendant automatic approval to present himself at port of entry to apply for readmission without filing Form I-212; 

(4) such regulation was not unconstitutionally vague; 

(5) attempted illegal reentry is general intent crime; and 

(6) evidence was sufficient to support finding that defendant attempted to enter United States.

Affirmed.
· When a regulation implements a statute, the regulation must be construed in light of the statute, but where a regulation conflicts with a statute, the statute controls.
Other Courts

Court of Federal Claims

Washington State Dept. of Services for the Blind v. U.S., 58 Fed.Cl. 781 , Fed.Cl., Dec 17, 2003.
Background: Washington State Department of Services for the Blind (DSB) and blind vendor filed pre-award bid protest action against the United States, contending that the Randolph-Sheppard Act (RSA) was applicable to the solicitation. 

Holdings: On plaintiffs' motion for referral of issues and preliminary injunction, the Court of Federal Claims, Hewitt, J., held that: 

(1) invocation of the primary jurisdiction doctrine was not appropriate to refer to the Department of Education (DOE) issue whether the RSA was applicable to solicitation, and 

(2) plaintiffs failed to demonstrate likelihood of success on the merits, precluding issuance of preliminary injunction.

Motion denied.
· In determining whether to refer a case to an administrative agency pursuant to the primary jurisdiction doctrine, four-factor analysis considers: (1) whether the question at issue falls within the agency's particular discretion; (2) whether the question at issue is within the conventional expertise of judges or whether it involves technical or policy considerations within the agency's field of expertise; (3) whether a danger of inconsistent rulings exists; and (4) whether a prior application to the agency has been made.

