District Courts

D.C. District Court
National Ass'n of Home Builders v. U.S. Army Corps of Engineers, 297 F.Supp.2d 74 , D.D.C., Nov 24, 2003.

Background: Trade associations brought three actions challenging new nationwide permits issued under Clean Water Act (CWA) by United States Army Corps of Engineers. After actions were consolidated, parties cross-moved for summary judgment. 

Holding: The District Court, Leon, J., held that Corps' issuance of new nationwide permits pursuant to CWA was not final agency action required for judicial review.

Summary judgment for government.
· Agency action is "final," for purposes of review under Administrative Procedure Act (APA), only if it meets two conditions: the action must mark the consummation of agency's decisionmaking process, and must not be of a merely tentative or interlocutory nature, and the action must be one by which rights or obligations have been determined, or from which legal consequences will flow.
· For purposes of review under Administrative Procedure Act (APA), agency action is only "final" to the extent that it imposes an obligation, denies a right, or fixes some legal relationship.
· In the permitting context, there is no final agency action reviewable pursuant to Administrative Procedure Act (APA) until a party is either denied an individual permit or an actual enforcement action ensues.

Kansas District Court


Freeman v. Barnhart, 298 F.Supp.2d 1163, 94 Soc.Sec.Rep.Serv. 214 , D.Kan., Jan 07, 2004.

Background: Claimant, who had back condition and suffered from affective disorder, brought action, challenging final decision of the Commissioner of Social Security, denying his application for disability insurance benefits (DIB). 

Holdings: On claimant's motion for judgment, the District Court, Vratil, J., held that: 

(1) substantial evidence supported ALJ's finding that claimant's complaints of pain from his back condition were not credible; 

(2) ALJ's decision to reject opinions of claimant's treating physicians that claimant was disabled, under listing criteria, by his back condition was supported by substantial evidence; 

(3) ALJ's decision to reject treating physicians' opinions that claimant's affective disorder was disabling, under listing criteria, was supported by substantial evidence; 

(4) consideration of new evidence relating to claimant's mental condition, which claimant submitted to Appeals Council in support of his appeal of ALJ's decision to deny benefits, did not change conclusion that claimant was not entitled to benefits; and 

(5) ALJ's determination that claimant was not disabled because he retained residual functional capacity (RFC) to perform significant numbers of sedentary jobs in local and national economies, despite his impairments, was supported by substantial evidence.
Motion overruled, and Commissioner's decision affirmed.
· While more than a mere scintilla, "substantial evidence" is only such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
Tennessee District Court


Save Our Cumberland Mountains v. Norton, 297 F.Supp.2d 1042 , E.D.Tenn., Oct 31, 2003.

Background: Nonprofit organizations brought action challenging, under National Environmental Policy Act (NEPA), decision of Office of Surface Mining, Reclamation and Enforcement (OSM) to issue coal company permit to conduct mining operations pursuant to Surface Mining Control and Reclamation Act (SMCRA). Organizations moved for preliminary injunction, and government and company, as intervenor-defendant, opposed motion. 

Holding: The District Court, Varlan, J., held that organizations were not likely to succeed on merits of claim that OSM violated NEPA by not preparing environmental impact statement (EIS) for proposed operation.

Motion denied.
· Review of agency action under Administrative Procedure Act (APA) is normally a review of the administrative record.
· When it is possible for agency to offer a reasoned explanation, based on the evidence, for a particular outcome, that outcome is not "arbitrary or capricious."
· Administrative decisions should be set aside by reviewing court only for substantial procedural or substantive reasons, as mandated by statute, and not simply because court is unhappy with the result reached.

Circuit Courts
D.C. Circuit

BDPCS, Inc. v. F.C.C., 351 F.3d 1177, 359 U.S.App.D.C. 33, 31 Communications Reg. (P&F) 418 , D.C.Cir., Dec 16, 2003.

High bidder on several licenses in Federal Communications Commission (FCC) spectrum auction petitioned for review of order of Commission's Wireless Telecommunications Bureau (WTB), declaring bidder to have defaulted on the licenses and assessing a default penalty. The Commission, 2000 WL 942977, entered order dismissing in part and denying in part bidder's application for review of default penalty order. Bidder petitioned for review. The Court of Appeals, Roberts, Circuit Judge, held that: (1) FCC's denial of bidder's request for waiver of default penalty was not abuse of discretion, and (2) arguments in supplemental pleadings were not preserved for judicial review.

Petition denied.
· Court of appeals vacates an agency's denial of a waiver of agency rules only when the agency's reasons are so insubstantial as to render that denial an abuse of discretion.
· When an agency offers multiple grounds for a decision, court of appeals will affirm the agency so long as any one of the grounds is valid, unless it is demonstrated that the agency would not have acted on that basis if the alternative grounds were unavailable.

Hydro Investors, Inc. v. F.E.R.C., 351 F.3d 1192, 359 U.S.App.D.C. 48 , D.C.Cir., Dec 16, 2003.

Developer of hydroelectric projects petitioned for review of Federal Energy Regulatory Commission (FERC) decision that rejected its challenges to project licensee's sale of project debt. The Court of Appeals, Sentelle, Circuit Judge, held that: (1) developer's interests in purported joint venture agreements it had with project licensee did not give it Article III standing to bring petition for review, and (2) Federal Power Act provision permitting any person complaining of violation by licensee or public utility to petition Federal Energy Regulatory Commission (FERC) for relief did not give developer of hydroelectric projects Article III standing.

Petition dismissed.
· Administrative agencies need not adjudicate only Article III cases and controversies, but federal courts must.
· If the party petitioning the agency lacks Article III standing, he has not been independently wronged simply because the agency denied his advisory request.

KERM, Inc. v. F.C.C., 353 F.3d 57, 359 U.S.App.D.C. 200, 31 Communications Reg. (P&F) 468 , D.C.Cir., Jan 09, 2004.

Background: Radio station brought action alleging that announcement aired by noncommercial competitor were illegal commercial advertisements. The Federal Communications Commission, 2003 WL 202609, ruled that no enforcement action was warranted, and station petitioned for review. 

Holding: The Court of Appeals, Harry T. Edwards, Circuit Judge, held that station lacked standing to petition for review.

Dismissed.
· That petitioner participated in administrative proceedings before agency does not establish that petitioner has constitutional standing to challenge those proceedings in federal court.
· Petitioner seeking review of administrative determination, whose standing is not self-evident, must establish standing by submission of affidavits or other evidence at first appropriate point in review proceeding.
2nd Circuit


Theodoropoulos v. I.N.S., 358 F.3d 162 , 2nd Cir., Jan 12, 2004.

Background: Alien sought a writ of habeas corpus, seeking release from detention, a stay of deportation, and an order vacating his deportation order. The United States District Court for the Western District of New York, Richard J. Arcara, J., denied motion to dismiss the petition and granted writ for the limited purpose of remanding to the Board of Immigration Appeals (BIA). The Immigration and Naturalization Service (INS) appealed. 

Holdings: In a superseding opinion, the Court of Appeals, F.I. Parker, Circuit Judge, and John M. Walker, Jr., Chief Judge, held that: 

(1) alien waived the right to appeal removal to the BIA; 

(2) administrative exhaustion requirement set forth in Immigration and Nationality Act (INA) applied to habeas corpus review; and 

(3) alien was not excused from his failure to exhaust administrative remedies.

Reversed and remanded.
· While the common law or judicial exhaustion doctrine recognizes judicial discretion to employ a broad array of exceptions that allow a plaintiff to bring his case in district court despite his abandonment of the administrative review process, this array of exceptions, including futility, is simply not available when the exhaustion requirement is statutory; instead, as a general rule, courts are required to strictly enforce statutory exhaustion requirements.

3rd Circuit

Gibson v. Mayor and Council of City of Wilmington, 355 F.3d 215, 149 Lab.Cas. P 59,823, 21 IER Cases 84 , 3rd Cir.(Del.), Jan 08, 2004.

Background: Former police officer brought § 1983 suit against mayor and city council, alleging that he was terminated pursuant to an overbroad and vague police department directive, which infringed on his First Amendment right to free speech, and that his right to procedural due process was violated. The United States District Court for the District of Delaware, Gregory M. Sleet, J., sua sponte granted summary judgment for defendants on claim that directive was vague and overbroad, and following jury verdict for defendants on due process claims, entered judgment for defendants. Officer appealed. 

Holdings: The Court of Appeals, Becker, Circuit Judge, held that: 

(1) district court could, under circumstances of case, sua sponte grant summary judgment to defendants on officer's overbreadth and vagueness claim, without first giving notice to officer; 

(2) officer, who admitted he was not forthright, could not challenge directive, requiring officers to be honest and forthright at all times, on vagueness grounds; 

(3) directive was not unconstitutionally overbroad; 

(4) district court's decision to reopen record, after jury had begun deliberations, to allow jury to hear audio tapes of telephone conversations not introduced at trial, which contained some of the false statements at issue, did not unduly prejudice officer; 

(5) officer was not unduly prejudiced by jury's receipt, pursuant to its request, of dictionary definitions of the words "forthright" and "motivating" after jury deliberations had begun; and 

(6) defendants did not make officer's character an "essential element" of their defense, so as to permit officer to offer rebuttal evidence to show that he had good character.

Affirmed.
· Statute or regulation must fail for vagueness if it forbids or requires the doing of an act in terms so vague that men of common intelligence must necessarily guess at its meaning.

7th Circuit


Niam v. Ashcroft, 354 F.3d 652, 63 Fed. R. Evid. Serv. 417 , 7th Cir., Jan 07, 2004.

Background: Aliens filed petitions for review of orders of the Board of Immigration Appeals (BIA) which denied their claims for withholding of removal and asylum. 

Holdings: The Court of Appeals, Posner, Circuit Judge, held that: 

(1) fact that there had been regime changes in applicants' native countries did not establish that they had nothing to fear should they return, and 

(2) curriculum vitae of witness did not show on its face that she was unqualified to give an expert opinion concerning political conditions in Bulgaria for purposes of determining Bulgarian applicant's asylum claim.

Remanded.

· Administrative agencies are not bound by the hearsay rule or any other of the conventional rules of evidence, but only by the looser standard of due process of law.

8th Circuit


U.S. v. Springer, 354 F.3d 772 , 8th Cir.(Mo.), Jan 09, 2004.

Background: Defendants who allegedly imported fenfluramine, a drug withdrawn from the United States market for reasons of safety and effectiveness, were charged with conspiring to import a controlled substance, importation by false statement or declaration, and distribution of misbranded drug. Defendants moved to dismiss conspiracy count, and the United States District Court for the Western District of Missouri granted that motion. Government appealed. 

Holding: The Court of Appeals, Loken, Chief Judge, held that fenfluramine was "controlled substance" even though Secretary of Health and Human Services (HHS) had, at time of alleged importation, recommended that drug be removed from list of substances subject to criminal statute.

Reversed.

· A major purpose of formal rulemaking is to ensure that agencies gather as much relevant information as possible before promulgating final rules that will have the force and effect of law; thus, an agency that exercises its discretion to propose a rule has no duty to promulgate its proposal as a final rule, and proposed regulations have no legal effect.
10th Circuit


Colorado Environmental Coalition v. Wenker, 353 F.3d 1221 , 10th Cir.(Colo.), Jan 07, 2004.

Background: Environmental organizations and two unsuccessful applicants for positions on Colorado's resource advisory councils (RAC) brought suit challenging appointment by Secretary of the Interior of certain members to RAC. The United States District Court for the District of Colorado, Zita L. Weinshienk, J., dismissed suit, and plaintiffs appealed. 

Holdings: The Court of Appeals held that: 

(1) Secretary's decision to accept nominations for appointments to RACs, even though nominations were not accompanied by letters of reference from interests or organizations to be represented, as required by Bureau of Land Management (BLM) regulation, was not subject to judicial review; 

(2) claim that Secretary permitted Colorado's governor to inappropriately influence appointment process, in violation of Federal Advisory Committee Act (FACA), was not justiciable; 

(3) requirement in BLM regulations that RACs had to have "fair membership balance, both geographic and interest-specific, in terms of the functions to be performed and points of view to be represented" was justiciable; and 

(4) applicants, but not organizations, had standing to challenge Secretary's appointments, on basis that appointment process was not fair.

Affirmed in part, dismissed in part, and remanded.
· Judicial review of agency's compliance with statute is precluded when statute is drawn so that court would have no meaningful standard against which to judge agency's exercise of discretion; in such cases, statute can be taken to have committed the decisionmaking to the agency's judgment absolutely.
· Exemption from judicial review of agency decisions is narrow.
· "Agency discretion" exception from judicial review of agency decisions is not limited to only those cases in which enabling legislation is drawn so broadly there is no law to apply; whether and to what extent particular statute precludes judicial review of agency decision is determined not only from its express language, but also from the structure of the statutory scheme, its objectives, its legislative history and the nature of the administrative action involved.
· Administrative agency is not a slave of its rules, and in certain instances, agencies are permitted to waive compliance with their own procedural rules.
· Although duly promulgated rules will have force and effect of law, not every agency-made "law" is of such a nature that its violation should invalidate agency action.
· Limited exception to general rule that agencies are required to adhere to their own regulations turns on whether regulations were intended to confer important procedural benefits upon the parties before agency or whether they are merely procedural rules for orderly transaction of agency business, and even if it is determined that regulations are of latter type, agency will be required to adhere to its own regulations where the complaining party will suffer "substantial prejudice" in the absence of such adherence.

· To meet statutory standing requirements of the Administrative Procedure Act (APA) plaintiffs must show there has been some final agency action and must demonstrate that their claims fall within zone of interests protected by the statute forming the basis of their claims.
11th Circuit


Ellison v. Barnhart, 355 F.3d 1272, 94 Soc.Sec.Rep.Serv. 11 , 11th Cir.(Ga.), Oct 01, 2003.

Background: Social Security benefits claimant sought judicial review of administrative decision denying his application for supplemental social security income. The United States District Court for the Middle District of Georgia, No. 02-00223-CV-2-GMF-5, G. Mallon Faircloth, United States Magistrate Judge, entered order affirming the Social Security Commissioner's decision, and claimant appealed. 

Holdings: The Court of Appeals held that: 

(1) administrative law judge (ALJ) did not have to consider evidence regarding claimant's ability to afford his seizure medication, where ALJ, in concluding that claimant was not disabled, did not rely significantly on his alleged failure to take his seizure medication; 

(2) fact that claimant had worked for several years in spite of his seizure disorder, along with medical opinions indicating that claimant's seizure disorder did not prevent him from meeting demands of unskilled work, constituted substantial evidence supporting denial of benefits; and 

(3) status of claimant's representative as non-attorney did not impose on ALJ any heightened duty to fully develop record.

Affirmed.
· "Substantial evidence" is more than a scintilla and is such relevant evidence as reasonable person would accept as adequate to support a conclusion.

