District Courts

D.C. District Court

Hawaii Longline Ass' v. National Marine Fisheries Service, 288 F.Supp.2d 7 , D.D.C., Oct 06, 2003.

Association brought action seeking to set aside regulations and a biological opinion issued by National Marine Fisheries Service (NMFS) affecting regional fishery management plan. Summary judgment was granted for association, 281 F.Supp.2d 1. On party's motion for reconsideration, the District Court, Kollar- Kotelly, J., held that: (1) court's reconsideration of its judgment was warranted; (2) agency failed to show that there was serious possibility that it could substantiate its decision; and (3) court stayed its mandate under its equitable authority.

Motion granted in part and denied in part.
· A court's decision to remand without vacatur is determined, in no small part, by considering whether the deficiencies that pervade the agency's actions are likely to be rectified.
· Staying a mandate assumes that an underlying agency action is substantively deficient, but due to equitable considerations, relieves the parties from the onerous results of the court's holding until the agency can redo its analysis.
· A court may remand without vacatur where there is at least a serious possibility that the agency will be able to substantiate its decision given an opportunity to do so, and when vacating would be disruptive.

California District Court

Kohn v. Southwest Regional Council of Carpenters, 289 F.Supp.2d 1155 , C.D.Cal., Oct 27, 2003.

Regional Director of National Labor Relations Board (NLRB) sought preliminary injunction under National Labor Relations Act (NLRA) to force carpenter's union to cease displaying banner at jobsite, pending disposition of unfair labor practice charge against union. The District Court, Feess, J., held that: (1) in order to obtain preliminary injunction, under NLRA provision requiring NLRB to seek injunction whenever it had reasonable cause to believe that unfair labor practice had occurred, NLRB had to demonstrate combination of probable success on merits and possibility of irreparable harm or that balance of harms tipped in favor of injunction, rather than only show that it had "reasonable cause" for seeking injunction; (2) Director was not likely to succeed on merits of claim that union's bannering activity violated NLRA provision making it unfair labor practice to "threaten, coerce, or restrain any person" to cease doing business with another; (3) even if fraudulent speech could violate NLRA provision, making it unfair labor practice to "threaten, coerce, or restrain any person" to cease doing business with another, union's banner was not "false," simply because it failed to inform public as to with whom union had its "primary," as opposed to "secondary," dispute; (4) balance of harms did not favor injunction; (5) Director was not collaterally estopped from seeking injunction by NLRB advice memorandum or by negative ruling in similar suit involving different parties; and (6) ALJ's conclusion in labor proceeding that union's bannering activity violated NLRA was not entitled to any deference by court when determining whether to issue injunction.

Injunction denied.
· Advice memorandum issued by National Labor Relations Board (NLRB) did not collaterally estop NLRB from seeking temporary injunction under NLRA to force carpenter's union to cease displaying banner criticizing owner of construction site for using subcontractor that did not provide fair wages and benefits to employees, pending disposition of unfair labor practice charge; there was no showing that advice memorandum, which indicated union's conduct was permissible under NLRA, was result of fair adversary proceedings and was supported by substantial evidence.
· Administrative determinations may be given collateral estoppel effect between the parties and their privies if they are result of fair adversary hearings and are supported by substantial evidence, but where these elements are lacking no such effect should be accorded them.

Kansas District Court


Richardson v. Fowler Envelope Co., LLC, 288 F.Supp.2d 1215 , D.Kan., Oct 27, 2003.

Former employee brought suit against former employer, corporation, which was allegedly employer's parent, and others, alleging violations of Fair Labor Standards Act (FLSA) and Title VII, as well as state law claims of fraud, misrepresentation, misconduct, and breach of covenant of good faith and fair dealing. On motions to dismiss for lack of personal jurisdiction, for lack of subject matter jurisdiction, and for failure to state claim, the District Court, Vratil, J., held that: (1) employee failed to present prima facie showing of personal jurisdiction, under Kansas long-arm statute and due process clause, over corporation; (2) employee failed to allege that he filed charge of discrimination with either the Equal Employment Opportunity Commission (EEOC) or the Kansas Human Rights Commission, as required to plead exhaustion of administrative remedies and establish existence of subject matter jurisdiction in connection with his Title VII claim; (3) employee was not required to exhaust administrative remedies, under Kansas law, with regards to his claim that defendants engaged in fraud, misrepresentation and misconduct in responding to investigation by Kansas Department of Human Resources (KDHR) into his claim for unemployment benefits; and (4) Kansas law did not imply covenant of good faith and fair dealing in employment-at-will contracts.

Motions sustained in part, and denied in part.
· "Doctrine of exhaustion of administrative remedies" is directed toward promoting proper relationships between courts and administrative agencies charged with particular administrative and regulatory duties; it promotes orderly procedure and requires a party to exhaust administrative sifting process with respect to matters peculiarly within competence of agency.

Massachusetts District Court

Alliance To Protect Nantucket Sound, Inc. v. U.S. Dept. of Army, 288 F.Supp.2d 64, 57 ERC 1358, D.Mass., Sep 18, 2003.

Plaintiffs brought action challenging decision of United States Army Corps of Engineers to issue permit under Rivers and Harbors Appropriation Act authorizing construction of scientific measurement devices station on area of seabed in Nantucket Sound located on outer continental shelf (OCS). Permittee intervened. On cross-motions for summary judgment, the District Court, Tauro, J., held that: (1) Corps' authority to issue permit for construction on OCS was not limited to structures erected for purpose of extracting resources; (2) Corps did not act unreasonably in deciding not to circulate for public comment draft finding of no significant impact (FONSI) or environmental assessment (EA) prepared in conjunction with permit application; and (3) Corps did not have to consider environmental impacts of possible wind energy plant.

Corps' and permittee's motions granted.
· Agency's interpretation of statute it is charged with administering is entitled to deference, and if intent of Congress is not clear from face of statute, agency's construction of statute should be upheld so long as it is reasonable.
· Agency's interpretation of statute it is charged with administering is entitled to deference, and if intent of Congress is not clear from face of statute, agency's construction of statute should be upheld so long as it is reasonable.
· Agency's construction of its own regulations is entitled to substantial deference.

New Jersey District Court

Ashley v. Ridge, 288 F.Supp.2d 662 , D.N.J., Oct 29, 2003.

Attorney General seized and detained legal alien pending removal decision. After Immigration Judge set bond at $5,000, Attorney General invoked automatic stay of bond determination pending appeal to Board of Immigration Appeals (BIA). Alien then petitioned for writ of habeas corpus, challenging his continued detention. The District Court, Linares, J., held that: (1) exhaustion of administrative remedies doctrine did not apply to preclude detained alien from seeking habeas relief, and (2) continued detention of alien without judicial review of the automatic stay of bail determination violated alien's procedural and substantive due process rights.

Petition granted.
· Under the doctrine of exhaustion of administrative remedies, a party generally cannot seek federal judicial review of an adverse administrative determination until the party has first sought all possible relief within the agency itself.
· Exhaustion of administrative remedies doctrine serves the dual purpose of protecting the authority of the administrative agency and promoting judicial efficiency.
· Government detention violates the Due Process Clause unless it is ordered in a criminal proceeding with adequate procedural protections, or in non-punitive circumstances where a special justification outweighs the individual's constitutionally protected interest in avoiding physical restraint.
· Procedural due process applies to deportation proceedings for aliens.

Circuit Courts

D.C. Circuit


Evangelical Lutheran Church in America v. I.N.S., 288 F.Supp.2d 32 , D.D.C., Oct 30, 2003.

Alien and his employer, a non-profit religious organization, brought action against the Immigration and Naturalization Service (INS) and the United States Department of Justice (DOJ), challenging INS's decision to deny employer's application for an extension of alien's stay as an H-1B nonimmigrant, and seeking to remedy INS's improper processing of alien's I-94 card. Defendants moved to dismiss, and plaintiffs cross-moved for summary judgment. The District Court, Kennedy, J., held that: (1) it had jurisdiction to review INS's refusal to grant plaintiffs' application for an extension of stay; (2) INS failed to adequately explain why it denied application, and thus, remand was necessary; and (3) plaintiffs' claim that INS inspector erred when he stamped alien's I-94 card with an improper validity date was moot.

Defendants' motion granted in part and denied in part, and plaintiffs' motion granted in part and denied in part.
· There is a general presumption in favor of judicial review of administrative acts.

· Absent an explicit statutory bar, judicial review pursuant to the Administrative Procedure Act is available except in those rare instances where statutes are drawn in such broad terms that in a given case there is no law to apply, and a court would have no meaningful standard against which to judge the agency's exercise of discretion.
· Generally, under the Administrative Procedure Act, courts must presume the validity of agency action, and an agency's decision need not be a model of analytic precision to survive a challenge.
· Under the Administrative Procedure Act, the requirement that agency action not be arbitrary or capricious includes a requirement that the agency adequately explain its result, and an agency must therefore take whatever steps it needs to provide an explanation that will enable the court to evaluate the agency's rationale at the time of decision.
· If an agency merely parrots the language of a statute without providing a rational, much less reasoned, explanation for its result, the agency has not met its burden, under the Administrative Procedure Act's arbitrary and capricious standard of review, to adequately explain its result.

6th Circuit

Ammex, Inc. v. Cox, 351 F.3d 697, 2003 Fed.App. 0424P , 6th Cir.(Mich.), Dec 03, 2003.

Operator of duty-free store brought action for declaratory and injunctive relief against Attorney General of Michigan, seeking determination that Attorney General was precluded from enforcing Michigan Consumer Protection Act (MCPA) against it. The United States District Court for the Eastern District of Michigan, George C. Steeh, J., dismissed action as moot. Parties cross- appealed. The Court of Appeals, Rogers, Circuit Judge, held that: (1) subject matter jurisdiction existed over action; (2) Attorney General's withdrawal of notice of intended action (NIA) issued to operator pursuant to MCPA did not render action moot; and (3) operator's claims were not ripe for review.

Affirmed.
· Courts in determining ripeness should avoid pre-enforcement challenges to regulations that do not permit enforcement agencies to refine their policies.

