District Courts

D.C. District Court

The Fund for Animals v. Norton, 294 F.Supp.2d 92, 34 Envtl. L. Rep. 20,010 , D.D.C., Dec 16, 2003.
Background: Preservation and conservation organizations brought suit challenging decision of National Park Service (NPS) to allow continued snowmobiling and winter trail grooming in certain national parks. 

Holdings: On cross-motions for summary judgment, the District Court, Sullivan, J., held that: 

(1) NPS's adoption of final rule that reversed earlier rule, requiring complete phase out of snowmobiles in national parks because of their negative environmental impacts on resources and wildlife, and instead allowed 950 snowmobiles to enter national parks each day, was arbitrary and capricious; 

(2) NPS's failure to include alternative considering cessation of trail grooming in supplemental environmental impact statement (SEIS) violated National Environmental Policy Act (NEPA) mandate that agency consider full range of alternatives to any proposed action likely to impact environment; 

(3) NPS's selection of alternative that was not included in draft SEIS did not violate NEPA; 

(4) before crediting certain experts' opinions, regarding impact of groomed trails on bison, over other experts' opinions, and relying on such opinions to determine alternatives to include in SEIS, NPS was required, in accordance with NEPA, to explain why it chose to do so; 

(5) NPS's decision, during SEIS process, to evaluate possible levels of air pollution from snowmobile emissions by modeling particulate matter at one level, and not another, was within its discretion, and did not violate NEPA; 

(6) NPS's analysis of health risks to susceptible populations from air pollutants associated with continued snowmobile use in national parks complied with NEPA; 

(7) NPS unreasonably delayed action in response to rulemaking petition, seeking regulations prohibiting snowmobiling and trail grooming throughout the entire national park system; and 

(8) on subsequent motion for emergency stay of judgment, stay was not warranted.

Motions granted in part, and denied in part.
· In reviewing agency's action, district court must engage in thorough, probing, in-depth review to determine whether decision was based on consideration of relevant factors and whether there has been clear error of judgment.
· While district court's inquiry into administrative action must be searching and careful, standard of review is also a highly deferential one, i.e., agency's actions are entitled to presumption of regularity, and court cannot substitute its judgment for that of agency.
· When agency reverses earlier decision by revoking or staying existing regulation, agency is obligated to supply reasoned analysis for change beyond that which may be required when agency does not act in first instance.
· While district court's review of agency action that reverses earlier decision by revoking or staying an existing regulation is deferential one, agency record must demonstrate that prior precedents and standards are being deliberately changed, not casually ignored in order to withstand judicial scrutiny.
· There is presumption that agency policies will be carried out best if the settled rule is adhered to.
· District court utilizes "intent to be bound" test to determine whether agency's management policies are binding on agency.
· Agency decision codifying unreasoned change in its prior position is quintessentially arbitrary and capricious, and thus cannot stand.
· In determining whether agency has unreasonably delayed action, district court looks to the following criteria: (1) the time agencies take to make decisions must be governed by rule of reason, (2) statutory scheme may supply content for this rule of reason, (3) delays are less tolerable when human health and welfare are at stake, (4) court should consider effect of expediting delayed action on agency activities of higher or competing priority, (5) court should also take into account nature and extent of interests prejudiced by delay, and (6) court need not find any impropriety lurking behind agency lassitude in order to hold that agency action is unreasonably delayed.
· Deference to agency action does not require courts to turn blind eye when government officials fail to discharge their duties.

New Jersey District Court
In re LymeCare, Inc., 301 B.R. 662, 32 Employee Benefits Cas. 1268 , Bankr.D.N.J., Nov 05, 2003.

Chapter 7 debtor, as health care provider that had received assignment of benefit claims by federal, state and other employees to whom it provided treatment, brought adversary proceeding to recover for alleged wrongful denial of benefits under plans. On carrier's motion for summary judgment, the Bankruptcy Court, Judith H. Wizmur, J., held that: (1) Federal Employees Health Benefits Act (FEHBA) completely preempted state law breach of contract claims asserted by bankrupt health care provider, as assignee of reimbursement rights of federal employees to whom it provided treatment; (2) Office of Personal Management (OPM) was only proper defendant in suit challenging denial of benefits under the Federal Employees Health Benefits Act (FEHBA); (3) debtor- provider, as assignee of benefit claims of state employees to whom it provided treatment, had to first exhaust its administrative remedies prior to suing for carrier's nonpayment of benefits under state health benefits plan; (4) prior judgment denying benefits claim asserted by state employee was not entitled to preclusive effect; (5) debtor-provider had standing to bring ERISA claims on behalf of its patients; and (6) state law breach of contract claims, to recover for alleged wrongful denial of benefits under ERISA-controlled self- funded plans, were preempted by ERISA.

Granted in part and denied in part.
· Doctrine of exhaustion of administrative remedies provides that no one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.
· Agency regulations promulgated under authority of statute may create exhaustion of administrative remedies requirement even in absence of any such requirement within text of statute.
· Where exhaustion of administrative remedies requirement is created by agency regulations, decision whether to require exhaustion is matter for court discretion.
· Failure to exhaust administrative remedies is generally an affirmative defense subject to waiver.
· If Congress has explicitly left gap for agency to fill, there is an express delegation of authority to agency to elucidate specific statutory provision by regulation, and such legislative regulations are given controlling weight unless they are arbitrary, capricious or manifestly contrary to statute.
· Under New Jersey law, while exhaustion of administrative remedies is generally preferred, it is not indispensable precondition to judicial action, and is not absolute jurisdictional requirement.
· Under New Jersey law, exceptions to exhaustion of administrative remedies doctrine exist where only a question of law need be resolved, where administrative remedies would be futile, where irreparable harm would result, where jurisdiction of agency is doubtful, or where overriding public interest calls for prompt judicial decision.
· Under New Jersey law, prior judgment denying benefits claim asserted by state employee under state health benefits plan in connection with treatment that he received for particular disease from health care provider's principal was not entitled to collateral estoppel effect on claims subsequently asserted by health care provider, as assignee of benefit claims of other state employees to whom it provided treatment for this same disease, on whether claims were covered under plan; neither health care provider nor its principal could have obtained review of prior decision, and prior case concerned one patient with particular history and course of treatment, while present proceeding concerned over 40 patients, each with variations in their conditions and in treatment that they received.

Wedgewood Village Pharmacy, Inc. v. Ashcroft, 293 F.Supp.2d 462 , D.N.J., Dec 15, 2003.
Background: Pharmacy sought to preliminarily enjoin Drug Enforcement Administration (DEA) from preventing it from receiving, storing, preparing and dispensing controlled substances and listed chemicals at its new pharmacy until final resolution of a pending order to show cause in connection with its application for modification to its registration. 

Holding: The District Court, Simandle, J., held that: pharmacy was unlikely to succeed on the merits of its claim that it had been denied due process of law and that the DEA had acted arbitrarily and capriciously.

Motion denied.
· Federal question jurisdiction statute confers jurisdiction on federal courts to review final agency action.
· District courts retain general jurisdiction to review alleged mistreatment by administrative agencies.
· Pharmacy, which sought to preliminarily enjoin Drug Enforcement Administration (DEA) from preventing it from dispensing controlled substances and listed chemicals at its new pharmacy until final resolution of a pending order to show cause, was unlikely to succeed on the merits of its claim that it had been denied due process of law and that the DEA had acted arbitrarily and capriciously; pharmacy had or reasonably should have had notice that its request for relocation would be treated as a new application for registration and that its approval was far from certain since DEA was seeking to revoke pharmacy's registration altogether, and it was neither arbitrary nor capricious for the DEA to provisionally deny the application for relocation of pharmacy's principal place of business, pending the ongoing revocation process, and DEA's provisional denial, and placement of pharmacy's application for modification to its registration into the ongoing show cause process, was consistent with the reasonable administration of DEA's regulations.
· In view of Drug Enforcement Administration's (DEA) determination that there was sufficient reason for serious regulatory alarm about the current activities of pharmacy, harm to DEA and public interest weighed against granting pharmacy's request to preliminarily enjoin DEA from preventing it from receiving, storing, preparing and dispensing controlled substances and listed chemicals at its new pharmacy until final resolution of a pending order to show cause in connection with its application for modification to its registration.
· Pharmacy was not entitled to preliminarily enjoin Drug Enforcement Administration (DEA) from preventing it from receiving, storing, preparing and dispensing controlled substances and listed chemicals at its new pharmacy until final resolution of a pending order to show cause in connection with its application for modification to its registration; as unpleasant and unattractive as it might be, pharmacy's inability to fill controlled substance prescriptions was largely a product of its own doing and the harm, no matter how grave, did not counsel in favor of granting the injunction.
Puerto Rico District Court

Mercado-Pumares v. Commissioner of Social Security, 286 F.Supp.2d 197, 92 Soc.Sec.Rep.Serv. 683 , D.Puerto Rico, Sep 30, 2003.
Claimant sought judicial review of ALJ's decision to affirm the final determination of the Social Security Commissioner which denied his application for social security disability insurance benefits. The District Court, Garcia- Gregory, J., adopting the report and recommendation of Justo Arenas, United States Magistrate Judge, held that: (1) ALJ was entitled to reject claimant's subjective claims of disabling pain, and (2) ALJ adequately considered claimant's use of a cane in reaching determination that claimant was not disabled and was thus not entitled to social security disability insurance benefits.

Affirmed.
· If agency action is constitutionally authorized by statute, such action is presumed valid on review unless it is not supported by substantial competent evidence and is so wide off its mark as to be outside the realm of fair debate or is otherwise unreasonable, arbitrary, or capricious and results in prejudice to parties.
· The ALJ in a social security case is empowered to evaluate the credibility of witnesses, and his findings on the credibility of claimants are to be accorded great weight and deference, particularly since the ALJ is charged with the duty of observing a witness's demeanor and credibility.
Perez Padilla v. Commissioner of Social Security, 286 F.Supp.2d 130, 92 Soc.Sec.Rep.Serv. 716, D.Puerto Rico, Sep 25, 2003.

Social security disability claimant, who claimed inability to work due to bilateral carpal tunnel syndrome, migraine, and mental impairment sought judicial review of final decision of the Commissioner of Social Security denying his application for period of disability and ensuing benefits. The District Court, Castellanos, United States Magistrate Judge, held that: (1) ALJ properly rejected credibility of claimant's statements concerning limiting effects of pain and other symptoms, and (2) ALJ's decision was supported by substantial evidence in record as whole.

Affirmed.
· ALJ's credibility determination is entitled to deference, especially when supported by specific findings.

Tennessee District Court

Dudley's Commercial and Industrial Coating, Inc. v. U.S.I.R.S., C.I.R., 292 F.Supp.2d 976, 91 A.F.T.R.2d 2003-1779, 2003-1 USTC P 50,397 , M.D.Tenn., Mar 17, 2003.
Background: Corporate taxpayer brought action against Internal Revenue Service (IRS), alleging that IRS abused its discretion in rejecting proposed installment payment agreement in favor of levy against taxpayer's assets. Parties cross-moved for summary judgment. 

Holdings: The District Court, Haynes, J., held that: 

(1) statute does not require that installment agreements pay delinquent taxes in their entirety before collection statute expiration date; 

(2) appeals officer did not abuse his discretion by requiring that installment payment agreement provide for payment of taxpayer's full liability on outstanding taxes before collection statute expiration date; 

(3) rejection of proposed monthly payment as reasonable collection alternative to levy was not abuse of discretion; and 

(4) abuse of discretion standard provides for adequate judicial review in collection due process cases, as contemplated by statute.

Summary judgment for government.
· In its review of agency's exercise of discretion, district court is limited to a review of the administrative record.
· An "abuse of discretion" is an arbitrary action not justifiable in light of the facts and circumstances presented in the record.

Circuit Courts

D.C. Circuit

AT&T Corp. v. F.C.C., 349 F.3d 692, 358 U.S.App.D.C. 369 , D.C.Cir., Nov 25, 2003.

Following declaratory ruling, 2002 WL 1438578, of the Federal Communications Commission (FCC) on referral from the United States District Court for the Western District of Missouri in litigation between commercial mobile telephone service (CMRS) provider and interexchange carrier regarding the former's right to compensation for the latter's use of its wireless communications network, provider and carrier petitioned for judicial review. The Court of Appeals, Harry T. Edwards, Circuit Judge, held that: (1) interexchange carrier had standing to seek judicial review of the FCC's declaratory ruling; but (2) ruling was not ripe for judicial review.

Petitions dismissed
· Arbitrary and capricious standard for review of agency action is highly deferential standard, that presumes validity of agency action, and that requires court to determine only whether agency has considered relevant factors and articulated a rational connection between the facts found and the choice made; court may reverse only if agency's decision is not supported by substantial evidence, or if agency has made clear error in judgment.
· Court of Appeals reviews the Federal Communications Commission's (FCC's) constructions of the Communications Act with Chevron deference, pursuant to which Court must give effect to the unambiguously expressed intent of Congress, but defers to the FCC's reasonable interpretations of Act when Congress has not directly addressed precise question at issue.

· Chevron deference is due only where agency has acted pursuant to delegated authority, and agency action has force of law.
· Job of judges, in reviewing the Federal Communications Commission's (FCC's) constructions of the Communications Act, is to ask whether the FCC made choices reasonably within pale of statutory possibility.
· In deciding whether agency action is ripe for judicial review, court must evaluate both fitness of issue for judicial decision and hardship to parties of withholding court consideration.
· Primary focus of ripeness doctrine, as it applies on petition for review of agency action, is to balance the petitioner's interest in prompt consideration of allegedly unlawful agency action against agency's interest in crystallizing its policy before that policy is subject to review and court's interest in avoiding unnecessary adjudication and in deciding issues in concrete setting.
· In deciding whether issue is fit for judicial review, the first prong of Abbott Laboratories two-pronged ripeness test, reviewing court first inquires whether disputed claims raise purely legal questions that would be presumptively suitable for judicial review, and then considers whether court or agency would benefit from postponing review until policy in question has sufficiently crystallized by taking on more definite form.
· "Hardship" prong of Abbott Laboratories two-pronged ripeness test is not independent requirement divorced from consideration of institutional interests of court and agency, and if there are no institutional interests favoring postponement of review, petitioner need not satisfy "hardship" prong.
· Where there are strong interests militating in favor of postponement, court must weigh potential hardship of delaying judicial review in assessing whether agency action is ripe for such review.
· Under "hardship" prong of Abbott Laboratories two-pronged ripeness test, reviewing court must consider claimant's interest in immediate review, and where only hardship which claimant will endure as result of delaying consideration of disputed issue is burden of having to engage in another suit, then this will not suffice to overcome agency's challenge to ripeness.
· Basic rationale for ripeness doctrine is to prevent courts from entangling themselves in abstract disagreements over administrative policies.

Federal Circuit

Brownlee v. DynCorp., 349 F.3d 1343 , Fed.Cir., Nov 13, 2003.

Secretary of Army appealed final decision of the Armed Services Board of Contract Appeals, 2002 WL 1009833, awarding, as allowable costs, a part of a government contractor's legal fees incurred in defending against criminal fraud charges brought by the United States against contractor's employee. The Court of Appeals, Dyk, Circuit Judge, held that: (1) addressing an issue of apparent first impression, the government's appeal was not time-barred, even though, instead of appealing from the Board's earlier "entitlement" decision, the government waited to appeal from the Board's "quantum" decision; (2) the Federal Acquisition Regulation (FAR) at issue disallows a government contractor's recovery of all costs incurred in the unsuccessful defense of criminal proceedings where an employee of the contractor was convicted, even if the contractor itself was not convicted; and (3) when so construed, the FAR constituted a reasonable interpretation of the applicable statute and, thus, was valid.
Reversed and remanded

· Pursuant to the Supreme Court's Chevron decision, courts reviewing agency interpretations of statutes must answer two questions: (1) whether Congress has directly spoken to the precise question at issue, and if not, (2) whether the agency's answer is based on a permissible construction of the statute.
· In determining whether an agency's interpretation of a statute is entitled to Chevron deference, the correct inquiry is whether Congress has left an explicit or implicit gap for the agency to fill, not whether Congress explicitly provided that the agency should resolve conflicting policies.
· Federal Acquisition Regulation (FAR) governing the recovery of legal fees incurred by a government contractor in defense of criminal proceedings was entitled to Chevron deference; not only did Congress specifically authorize the FAR, but it expressly authorized regulations adopting definitions of the subject statutory terms, such as "contractor."
· One very good indicator of delegation meriting Chevron treatment is express congressional authorizations to engage in the process of rulemaking or adjudication that produces regulations or rulings for which deference is claimed.

Sears v. Principi, 349 F.3d 1326 , Fed.Cir., Nov 20, 2003.

Veteran, through his guardian, sought judicial review of decision in which Board of Veterans' Appeals (BVA) denied earlier effective date for service connection for veteran's post-traumatic stress disorder (PTSD). The United States Court of Appeals for Veterans Claims, Donald L. Ivers, J., 16 Vet.App. 244, affirmed. Guardian appealed. The Court of Appeals, Michel, Circuit Judge, held that: (1) statutes addressing effective dates for benefits award were ambiguous; (2) regulation addressing effective dates for benefits awarded on reopened claims for veterans benefits was reasonable and consistent with statutory framework, and thus entitled to Chevron deference; and (3) pro-claimant policy underlying veterans benefits scheme does not override Chevron deference accorded to reasonable agency regulations.

Affirmed.
· Duration of a regulation is not determinative of its validity.
· When the plain language and legislative history of a statute do not provide clear guidance on its meaning, a regulation promulgated by the department that Congress assigned to implement the statute is entitled to Chevron deference, provided it is reasonable and consistent with the statutory framework.

6th Circuit

Nicklin v. Henderson, 352 F.3d 1077, 63 Fed. R. Evid. Serv. 390, 27 NDLR P 88, 2003 Fed.App. 0450P , 6th Cir.(Ky.), Dec 19, 2003.

Background: Letter carrier for United States Postal Service (USPS) sustained on-the-job knee injury and was placed on medical restriction and assigned to distribution clerk position. Kentucky post office denied transfer and subsequently denied employee's request for reconsideration even after his medical restrictions had been removed. Employee challenged denial based on disability discrimination under Rehabilitation Act. After USPS found no discrimination, employee appealed. USPS Florida branch entered settlement agreement with employee. Subsequently and without being notified of settlement, the Equal Employment Opportunity Commission (EEOC) Office of Federal Operations (OFO), 1998 WL 155925, reversed earlier USPS decision on appeal. Employee filed action to enforce OFO's decision. The United States District Court for the Eastern District of Kentucky, Karl S. Forester, Chief District Judge, denied enforcement. Employee appealed. 

Holdings: The Court of Appeals, Siler, Circuit Judge, held that: 

(1) district court properly found that employee knowingly and voluntarily entered into settlement agreement; 

(2) settlement agreement would not be set aside on basis of mistake or fraud; and 

(3) USPS may have waived settlement with former employee at administrative level, but properly asserted settlement as separate bar to enforcement action.

Affirmed.
· Courts have applied res judicata to administrative law decisions employing trial type hearing.

7th Circuit

Highway J Citizens Group v. Mineta, 349 F.3d 938 , 7th Cir.(Wis.), Nov 05, 2003.

Citizens' group brought action, under the Administrative Procedure Act (APA), National Environmental Policy Act (NEPA), and the Wisconsin Environmental Policy Act (WEPA), against federal Department of Transportation (DOT), Federal Highway Administration (FHWA), and state Department of Transportation (WDOT), seeking, inter alia, to enjoin bridge construction project until location and extent of alleged underground contamination plume, which was allegedly approaching the project from nearby landfill and which allegedly threatened to contaminate drinking water if bridge pilings allowed transfer of contaminants to area wells, was determined. The United States District Court for the Eastern District of Wisconsin, Charles N. Clevert, Jr., J., entered judgment for defendants, and citizens' group appealed. The Court of Appeals, Ripple, Circuit Judge, held that: (1) defendants took a hard look at environmental consequences of the project and made informed and reasoned determination, as required under NEPA, that no environmental impact statement (EIS) was required; (2) defendants considered the degree to which the possible effects on the human environment were highly uncertain or involved unique or unknown risks, as required under NEPA regulation; (3) defendants were not required to supplement environmental assessment (EA) and finding of no significant impact (FONSI); (4) defendants considered a sufficient number of reasonable alternatives and explored them to the extent necessary under NEPA; and (5) defendants did not impermissibly segment the 1.3-mile bridge construction project from an abutting 18.1-mile highway widening project.

Affirmed.
· Under the Administrative Procedure Act's (APA) standard for judicial review of agency action, a court's inquiry is searching and careful, but the ultimate standard of review is a narrow one; the court only must ask whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.

Loren F. ex rel. Fisher v. Atlanta Independant School System, 349 F.3d 1309, 182 Ed. Law Rep. 770, 17 Fla. L. Weekly Fed. C 29 , 11th Cir.(Ga.), Nov 07, 2003.

Parents of ninth-grade student with alleged nonverbal learning disability brought action against school district, seeking reimbursement for costs of attending private school after school district allegedly failed to provide appropriate special education services as required under the Individuals with Disabilities Education Act (IDEA) and the Rehabilitation Act. The United States District Court for the Northern District of Georgia, No. 01-01532-CV-BBM-1, Beverly B. Martin, J., entered judgment on the record for school district, and parents appealed. The Court of Appeals, Edenfield, District Judge, sitting by designation, held that significant disputed factual issues existed as to conduct and intent of both parties, precluding judgment on the record as to whether parents acted reasonably, as required for reimbursement for costs of attending private school.

Vacated and remanded.
· Courts owe some judicial deference to local administrative agency judgments.
· Administrative factfindings are considered to be prima facie correct, and if a reviewing court fails to adhere to them, it is obliged to explain why.
· Court of Appeals stands in the same shoes as the district court in reviewing an administrative record and may, therefore, accept the conclusions of an administrative law judge (ALJ) and the district court that are supported by the record and reject those that are not, where the district court does not receive any additional evidence or testimony.
