District Courts

New York District Court

Loucar v. Boston Market Corp., 294 F.Supp.2d 472 , S.D.N.Y., Dec 03, 2003.
Background: Black former employee, who had immigrated from Senegal, brought suit against employer, alleging race and national origin discrimination, as well as retaliation, under Title VII and § 1981. 

Holdings: On employer's motion for summary judgment, the District Court, Pauley, J., held that: 

(1) employee did not establish prima facie case of race or national origin discrimination under Title VII; 

(2) employee did not establish prima facie case of retaliation under Title VII; 

(3) employee was not subjected to racially hostile work environment or constructively discharged in violation of Title VII; and 

(4) res judicata barred employee's § 1981 claims.

Motion granted.
· Finding by New York State Division on Human Rights (NYSDHR) of "no probable cause" with respect to race and national origin discrimination and retaliation claims of black employee, who immigrated from Senegal, against employer was res judicata in employee's subsequent § 1981 action against employer.

Pennsylvania District Court

AT & T Communications, Inc. v. Consolidated Rail Corp., 285 F.Supp.2d 649 , E.D.Pa., Sep 29, 2003.
Telecommunications service provider sued railroad for breach of license agreement. On railroad's motion to dismiss or refer action to Surface Transportation Board (STB), the District Court, Rufe, J., held that: (1) dispute did not fall within exclusive jurisdiction of STB, but (2) claims would be referred to STB under primary jurisdiction doctrine.

Motion granted in part and denied in part.
· Under doctrine of "primary jurisdiction," court should refer matter to administrative agency for resolution if it appears that matter involves technical or policy considerations which are beyond court's ordinary competence and within agency's particular field of expertise.
· Once issue is referred to agency under doctrine of primary jurisdiction, that agency's determination is binding upon court and parties, and is not subject to collateral attack in pending court proceeding.

Texas District Court

Brown v. Barnhart, 285 F.Supp.2d 919, 92 Soc.Sec.Rep.Serv. 434 , S.D.Tex., Jun 12, 2003.
Claimant, who had various physical and mental impairments, sought judicial review of denial by Social Security Administration (SSA) of his claim for disability insurance benefits (DIB). On cross-motions for summary judgment, the District Court, Atlas, J., adopting report and recommendation of Botley, United States Magistrate Judge, held that: (1) although ALJ followed necessary statutory steps in completing mental residual functional capacity (RFC) evaluation of claimant, ALJ's ultimate determination as to the claimant's mental RFC was not supported by substantial evidence; (2) ALJ's hypothetical question to vocational expert (VE) was defective and thus did not support ALJ's determination that claimant was not disabled; (3) on remand, ALJ should consider medical records, relating to claimant's post-hearing suicide attempt and hospitalization, in rendering determination as to claimant's entitlement to DIB; (4) on remand, ALJ did not have to consider medical report by treating physician, which was submitted after original hearing; (5) ALJ erred in failing to consider side effects of claimant's multiple medications in evaluating claimant's credibility and RFC; and (6) ALJ's failure to consider claimant's alleged impairments of tinnitus and fibromyalgia was not reversible error.

Plaintiff's motion granted, and matter remanded with instructions.
· Review of decision by Commissioner of Social Security to deny disability insurance benefits (DIB) compels determination of whether substantial evidence in record supports decision, and further, whether proper legal standards were used in evaluating evidence.
· "Substantial evidence" means that which is more than a mere scintilla, but less than a preponderance, and, it is evidence of such relevance that reasonable mind would accept it as adequate to support conclusion reached.
· When reviewing decision by Commissioner of Social Security to deny claim for Social Security disability insurance benefits (DIB), court is not allowed to reweigh evidence, retry facts de novo, or substitute its judgment for that of Commissioner, and, any finding that there is no substantial evidence to support the Commissioner's determination is appropriate only if no credible evidentiary choices or medical findings exist to support the decision.

Circuit Courts

D.C. Circuit

Bloch v. Powell, 348 F.3d 1060, 358 U.S.App.D.C. 322, 20 IER Cases 1477, 32 Employee Benefits Cas. 1568 , D.C.Cir., Nov 21, 2003.

Former Foreign Service officer who resigned after Department of State initiated  Foreign Service Grievance Board (FSGB) denying his application for retirement benefits. Officer moved for summary judgment. Case was remanded, 43 F.Supp.2d 17, for further review and proceedings as to whether officer was prohibited by law from waiving entitlement to annuity under Foreign Service Retirement and Disability System (FSRDS). On appeal after remand, both parties moved for summary judgment. The United States District Court for the District of Columbia, 227 F.Supp.2d 25, Ricardo M. Urbina, J., granted summary judgment for Secretary of State. Officer appealed. The Court of Appeals, Roberts, Circuit Judge, held that: (1) FSGB decision that Secretary had discretion to withhold consent to receipt of immediate annuity by officer was not arbitrary or capricious; (2) officer did not have constitutionally protected property interest in immediate annuity upon retirement, and Secretary of State thus did not deprive him of property without due process of law by denying consent to his voluntary retirement; and (3) FSGB did not act arbitrarily or capriciously when it held that officer waived right to deferred annuity through withdrawal of his compulsory retirement contributions.

Affirmed.
· Where district court reviews agency action under Administrative Procedure Act (APA), appellate court reviews administrative action directly, according no particular deference to judgment of district court.
· Scope of judicial review of agency action under arbitrary and capricious standard is narrow; court will uphold agency decision of less than ideal clarity if agency's path may reasonably be discerned.
· When statute leaves benefit to discretion of government official, no property interest in that benefit protected by due process can arise.
· Scope of review under "arbitrary and capricious" standard of Administrative Procedure Act (APA) is highly deferential, and court is not to substitute its judgment for that of agency but must consider whether its decision was based on consideration of relevant factors and whether there has been clear error of judgment.
Ranger Cellular v. F.C.C., 348 F.3d 1044, 358 U.S.App.D.C. 306, 30 Communications Reg. (P&F) 1315 , D.C.Cir., Nov 14, 2003.

Applicants petitioned for review of order in which Federal Communications Commission (FCC) rejected applicants' challenge to validity of four Rural Service Area (RSA) cellular telephone licenses, for which applicants had originally applied, and upheld denial of applicants' alternative request for refund of filing fees. The Court of Appeals, Garland, Circuit Judge, held that: (1) applicants lacked standing to challenge validity of licenses; (2) FCC had opportunity to pass on refund issue, as required for judicial review; and (3) FCC's decision denying refund was entitled to deference.

Affirmed in part and dismissed in part.
· The irreducible constitutional minimum requirements of standing are: (1) that plaintiff suffered injury in fact, that is, invasion of judicially cognizable interest which is (a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical; (2) that there be causal connection between injury and conduct complained of, that is, that injury be fairly traceable to challenged action of defendant, not result of independent action of some third party not before court; and (3) that it be likely, as opposed to merely speculative, that injury will be redressed by favorable decision.
· Reviewing courts must defer to an agency's reading of its own regulations unless that reading is plainly erroneous or inconsistent with the regulations.

5th Circuit
Alfaro v. C.I.R., 349 F.3d 225, 92 A.F.T.R.2d 2003-6914, 2003-2 USTC P 50,715 , 5th Cir., Nov 06, 2003.

Taxpayers petitioned for redetermination of deficiencies arising from disallowed deduction for nonpersonal business interest paid on prior tax deficiencies. The United States Tax Court, 2002 WL 31870535, Swift, J., entered judgment in favor of the Internal Revenue Service (IRS). Taxpayers appealed. The Court of Appeals, Wiener, Circuit Judge, held that treasury regulation, providing that payment of interest on tax deficiencies of individual taxpayer was nondeductible personal interest, regardless of whether tax liability generating interest was owed on income from taxpayer's business, was valid.
Affirmed.
· Administrative agency regulations are valid and must be upheld if they implement the related statute in some reasonable way or if they are based on a permissible construction of the statute.

Malacara v. Garber, 353 F.3d 393, 149 Lab.Cas. P 34,790 , 5th Cir.(Tex.), Dec 09, 2003.

Background: Migrant farmworkers brought action against owner of family farm, alleging that owner deliberately discouraged them from accepting employment so he could import workers under program that required farmers to first attempt to hire American workers before receiving visas for foreign workers, in violation of the Migrant and Seasonal Agricultural Worker Protection Act (AWPA), and that owner's misrepresentations about the terms and conditions of employment at his farm constituted fraud, under Texas law. The United States District Court for the Southern District of Texas, Randy Crane, J., granted summary judgment in favor of farm owner. Farmworkers appealed. 

Holdings: The Court of Appeals, Rosenthal, District Judge, sitting by designation, held that: 

(1) owner's use of state employment agency to locate prospective farm employees did not render him ineligible for family business exemption under the AWPA; 

(2) opinion letter issued by the Department of Labor (DOL) was not entitled to deference, in determining owner's eligibility for exemption; 

(3) owner's use of word-of-mouth referrals did not render him ineligible for exemption; 

(4) owner's motion for summary judgment put farmworker on notice that he needed to submit evidence as to each element of fraud claim; and 

(5) Court of Appeals would not consider farmworker's damages evidence in fraud claim.

Affirmed.
· A court is required to accord deference to an administrative judgment, depending upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.
· Statutory interpretations contained in opinion letters issued by an administrative agency are not controlling and should be followed only insofar as they have power to persuade.

7th Circuit

AT&T Communications of Illinois, Inc. v. Illinois Bell Telephone Co., 349 F.3d 402, 31 Communications Reg. (P&F) 41 , 7th Cir.(Ill.), Nov 10, 2003.

New entrants in local telephone market brought suit, under the Telecommunications Act, challenging provisions of Illinois statute, mandating methodology that Illinois Commerce Commission (ICC) had to use in determining rate that local telephone company could charge entrants to use its network. The United States District Court for the Northern District of Illinois, Charles P. Kocoras, Chief Judge, granted summary judgment for entrants, and permanently enjoined implementation of methodology. Local telephone company appealed. The Court of Appeals, Easterbrook, Circuit Judge, held that: (1) regardless of whether ICC contested district court's decision, telephone company could seek appellate review, as decision in effect involved review of final rate, and affected company's ongoing income; (2) state legislature was not precluded, under Telecommunications Act and its implementing regulations, from playing role in setting access rates; (3) although Telecommunication Act regulation, mandating the use of TELRIC (total element long-run incremental cost) methodology by local telephone company and state regulators when setting local network access rates for market entrants, called for projection of rates based on long-run cost, regulation did not require that every factor considered under methodology be hypothetical, rather it required that "rate" reflect costs of efficient production; and (4) Illinois statute was preempted by the Telecommunications Act.

Affirmed, on other grounds.
· Appellate review of agency action usually is limited to agency's final decision, and choice of one or two legal criteria that agency will use along way cannot be called final decision.

8th Circuit

Baldwin v. Barnhart, 349 F.3d 549, 92 Soc.Sec.Rep.Serv. 361, Unempl.Ins.Rep. (CCH) P 17123B , 8th Cir.(Mo.), Nov 13, 2003.

Claimant sought review of decision of the Commissioner of Social Security Administration denying his application for social security disability benefits. The United States District Court for the Eastern District of Missouri, Stephen N. Limbaugh, J., affirmed the denial and claimant appealed. The Court of Appeals, Smith, Circuit Judge, held that administrative law judge's (ALJ) decision to discount credibility of claimant's subjective complaints of pain was justified.

Affirmed.
· "Substantial evidence," for purposes of administrative review, is something less than the weight of the evidence, and the possibility of drawing two inconsistent conclusions does not prevent an administrative agency's findings from being supported by substantial evidence.
· On review of decision of Secretary of Social Security Administration in benefits case, Court of Appeals must search the record for evidence contradicting the Secretary's decision and give that evidence appropriate weight when determining whether the overall evidence in support is substantial.
· In reviewing denial of social security disability benefits, Court of Appeals may not reverse merely because substantial evidence would have supported an opposite decision.
· Credibility of a social security disability claimant's subjective testimony regarding pain is primarily for the administrative law judge (ALJ) to decide, not the courts.

10th Circuit

U.S. ex rel. Southern Ute Indian Tribe v. Hess, 348 F.3d 1237 , 10th Cir.(Colo.), Nov 12, 2003.

United States brought action on behalf of Southern Ute Tribe to determine ownership of gravel located on land acquired by landowners through exchange patent which reserved "all minerals" in trust for Tribe. On remand, 194 F.3d 1164, the United States District Court for the District of Colorado, Zita L. Weinshienk, J., held for United States. Landowners appealed. The Court of Appeals, Briscoe, Circuit Judge, held that exchange patent's reservation of "all minerals" for benefit of Indian tribe did not include gravel.

Reversed and remanded.
· Agency opinions, because they are not product of rigors of formal rulemaking, are not entitled to any deference; they are, however, entitled to respect, and are entitled to weight their power to persuade compels.

Other Courts

Court of International Trade
Hornos Electricos de Venezuela v. U.S., 285 F.Supp.2d 1353, 25 ITRD 2196 , CIT, Aug 29, 2003.

Importer of silicomanganese from Venezuela brought suit challenging final determination of Department of Commerce in antidumping duty proceeding of sales at less than fair (LTF) value. On importer's motion for judgment on agency record, the Court of International Trade, Wallach, J., held that: (1) importer's failure to create record in antidumping duty proceeding showing its payment of duties on importation of inputs used for domestic sales of, but not for export sales, defeated its claim for duty drawback adjustment; (2) Commerce's determination that no level of trade (LOT) adjustment to dumping margin was warranted because only one LOT existed in importer's home market was supported by substantial evidence; (3) importer did not establish that it incurred extraordinary costs as result of transformer meltdowns during period of investigation (POI) that justified downward cost of production (COP) adjustment; (4) Commerce's conclusion that transformer meltdowns did not constitute force majeure event, which justified downward cost of production (COP) adjustment, was reasonable; (5) Commerce acted within its discretion when it determined that date of invoice, rather than contract date, was proper date of sale for all of importer's sales in home market and United States; and (6) Commerce acted in accordance with law when it used average short-term lending rates calculated by the United States Federal Reserve, rather than higher bolivar-denominated interest rate, to calculate importer's home market imputed credit expenses, which were in turn used to make circumstance of sale (COS) adjustment to dumping margin.

Motion denied, Commerce's final determination sustained, and action dismissed.
· "Substantial evidence" is defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

