District Courts

D.C. District Court

Bobreski v. U.S. E.P.A., 284 F.Supp.2d 67 , D.D.C., Sep 30, 2003.
Employee of wastewater treatment facility run by District of Columbia Water and Sewer Authority (WASA) who lost his job after contacting newspaper to report deficiencies in facility's chlorine alarm system filed for federal whistleblower protection and won. After WASA appealed matter to ALJ, both parties requested testimony of Environmental Protection Agency (EPA) inspector who had visited facility in response to article, and ALJ issued subpoena for testimony. After EPA refused to permit inspector to testify, employee brought action alleging that EPA violated Administrative Procedure Act (APA) by denying his request for inspector to testify and by failing to comply with ALJ's subpoena directing inspector to testify and seeking injunctive and declaratory relief directing EPA to produce inspector as witness. EPA moved to dismiss for lack of subject matter jurisdiction, or alternatively for summary judgment, and employee moved for summary judgment. The District Court, Urbina, J., held that: (1) ALJ did not have subpoena authority, insofar as Congress had specifically withheld such authority for whistleblower investigations in the six relevant environmental statutes, and (2) EPA's denial, pursuant to its Touhy regulations, of request for inspector's testimony was not arbitrary or capricious.

Defendant's motions granted; plaintiff's motion denied.
· Scope of review under arbitrary and capricious standard is narrow and court is not to substitute its judgment for that of agency; rather, agency action under review is entitled to presumption of regularity.
Horn v. U.S. Dept. of Army, 284 F.Supp.2d 1 , D.D.C., Sep 29, 2003.
Former Department of the Army employee brought pro se action against Department and his former attorney, alleging that settlement of his discrimination charge with the Equal Employment Opportunity Commission (EEOC) was achieved through collusion and deception on part of defendants. Defendants filed motions for summary judgment. The District Court, Walton, J., held that: (1) pursuant to law of the case doctrine, employee's discrimination claims would not be dismissed for lack of subject matter jurisdiction, and (2) parties' settlement agreement was lawful on its face and entered into freely by both parties.

Motions granted.
· Failure to consider relevant evidence can warrant reversal of an administrative decision.
Keith v. U.S. Railroad Retirement Bd., 284 F.Supp.2d 31 , D.D.C., Sep 29, 2003.

Former federal employee brought action seeking to set aside settlement agreement she had entered into with agency. On agency's motion to dismiss, the District Court, Walton, J., held that: (1) employee's failure to file timely request for reconsideration did not bar suit; (2) fact issues remained as to whether employee diligently pursued her claim; and (3) fact issues remained as to whether Equal Employment Opportunity Commission (EEOC) considered merits of employee's mental incapacity claim.

Motion denied.
· When agency denies motion for reconsideration because new claim was filed untimely, plaintiff's administrative remedies have not been exhausted.

New York District Court

Vaughn v. Consumer Home Mortg., Inc., 293 F.Supp.2d 206 , E.D.N.Y., Nov 18, 2003.
Background: Home purchasers brought action against Department of Housing and Urban Development (HUD) alleging abuse of discretion and failure to discharge duties under certain provisions of National Housing Act (NHA) and Fair Housing Act (FHA). 

Holdings: On HUD's motion to dismiss, the District Court, Glasser, J., held that: 

(1) Court had subject matter jurisdiction over lawsuit under Administrative Procedures Act (APA); 

(2) purchasers showed that management of Fair Housing Act (FHA) mortgage insurance program by HUD was not committed to agency discretion by law, and, thus, was subject to judicial review; and 

(3) purchasers were not entitled to mandatory permanent injunction against HUD.

Motion granted in part and denied in part.
· Jurisdiction over challenges to federal agency action under the Administrative Procedures Act (APA) is vested in district courts unless a preclusion of review statute specifically bars judicial review in the district court.
· Courts can compel an official to exercise his discretion under the Administrative Procedures Act (APA) when he fails or refuses to do so.

New Jersey District Court

In re LymeCare, Inc., 301 B.R. 662, 32 Employee Benefits Cas. 1268 , Bankr.D.N.J., Nov 05, 2003.
Chapter 7 debtor, as health care provider that had received assignment of benefit claims by federal, state and other employees to whom it provided treatment, brought adversary proceeding to recover for alleged wrongful denial of benefits under plans. On carrier's motion for summary judgment, the Bankruptcy Court, Judith H. Wizmur, J., held that: (1) Federal Employees Health Benefits Act (FEHBA) completely preempted state law breach of contract claims asserted by bankrupt health care provider, as assignee of reimbursement rights of federal employees to whom it provided treatment; (2) Office of Personal Management (OPM) was only proper defendant in suit challenging denial of benefits under the Federal Employees Health Benefits Act (FEHBA); (3) debtor- provider, as assignee of benefit claims of state employees to whom it provided treatment, had to first exhaust its administrative remedies prior to suing for carrier's nonpayment of benefits under state health benefits plan; (4) prior judgment denying benefits claim asserted by state employee was not entitled to preclusive effect; (5) debtor-provider had standing to bring ERISA claims on behalf of its patients; and (6) state law breach of contract claims, to recover for alleged wrongful denial of benefits under ERISA-controlled self- funded plans, were preempted by ERISA.

Granted in part and denied in part.
· Doctrine of exhaustion of administrative remedies provides that no one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.
· Agency regulations promulgated under authority of statute may create exhaustion of administrative remedies requirement even in absence of any such requirement within text of statute.
· Where exhaustion of administrative remedies requirement is created by agency regulations, decision whether to require exhaustion is matter for court discretion.
· Failure to exhaust administrative remedies is generally an affirmative defense subject to waiver.
· If Congress has explicitly left gap for agency to fill, there is an express delegation of authority to agency to elucidate specific statutory provision by regulation, and such legislative regulations are given controlling weight unless they are arbitrary, capricious or manifestly contrary to statute.
· Under New Jersey law, while exhaustion of administrative remedies is generally preferred, it is not indispensable precondition to judicial action, and is not absolute jurisdictional requirement.
· Under New Jersey law, exceptions to exhaustion of administrative remedies doctrine exist where only a question of law need be resolved, where administrative remedies would be futile, where irreparable harm would result, where jurisdiction of agency is doubtful, or where overriding public interest calls for prompt judicial decision.

Texas District Court

In re Enron Corp. Securities, Derivative & ERISA Litigation, 284 F.Supp.2d 511, RICO Bus.Disp.Guide 10,543, 31 Employee Benefits Cas. 2281, Pens. Plan Guide (CCH) P 23985L , S.D.Tex., Sep 30, 2003.
Participants in three employee pension benefit plans governed by Employee Retirement Income Security Act (ERISA) brought class action against employer, individual officers and directors thereof, plan administrators, employer's accounting firm, employer's outside law firm, and five investment banks, alleging breach of fiduciary and co-fiduciary duties under ERISA, violation of Racketeer Influenced and Corrupt Organizations Act (RICO), and negligence and civil conspiracy under Texas common law. On defendants' motions to dismiss, the District Court, Harmon, J., held that: (1) fact questions precluded dismissal of claim that directed trustee had fiduciary duty to investigate advisability of purchasing employer's stock for ESOP; (2) alleged predicate offenses supporting RICO claim were actionable as securities fraud; (3) claims of civil conspiracy and negligent misrepresentation under state law were preempted by Securities Litigation Uniform Standards Act (SLUSA); (4) allegations stated claim for breach of fiduciary duties of loyalty and prudence; (5) allegations stated claim for breach of fiduciary duty of providing information necessary for plan administration; (6) allegations stated claim for co-fiduciary liability; (7) allegations stated claim for prohibited transaction by interested party; and (8) allegations stated claim for breach of fiduciary duty to diversify plan assets.

Motions granted in part and denied in part.
· When agency, authorized by statute to interpret and enforce that statute, construes statute that it administers, court must defer to that interpretation if Congress has not spoken directly on the matter and if agency's interpretation is based on permissible construction of statute.
· Court must defer to agency regulation issued after formal adjudication or notice-and-comment rulemaking pursuant to Administrative Procedure Act (APA), if agency's interpretation of ambiguous statute is reasonable.
· Where agency offers interpretation of statute that is not result of formal procedures such as adjudication or notice and comment rulemaking, as in opinion letters, policy statements, agency manuals, amicus curiae briefs, and enforcement guidelines, that interpretation lacks force of law and does not warrant Chevron-style deference; instead agency's interpretation is entitled to respect, but only to extent that it has power to persuade.
· Weight given to agency's informal interpretation of statute will depend upon thoroughness evident in its consideration, validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.

Virginia District Court

Nickelson v. U.S., 284 F.Supp.2d 387 , E.D.Va., Sep 26, 2003.
Defense contractor employee sued Defense Department of Hearings and Appeals (DOHA) and its Director, challenging Director's decision not to forward employee's request for exception to prohibition against granting security clearances to persons convicted of crimes. On defendants' motion to dismiss, the District Court, Rebecca Beach Smith, J., held that: (1) Director could decide not to forward request despite administrative judge's recommendation to the contrary; (2) statute did not require DOHA to establish criteria for deciding whether to forward requests for exceptions; and (3) statute did not prohibit Secretary from delegating authority to review and deny requests for exceptions to Director.

Motion granted.
· A court has jurisdiction to set aside agency action that is contrary to the federal constitution.
· Defense contractor employee did not have property or liberty interest in his Department of Defense security clearance, so and thus had no constitutional right to procedural due process in connection with its revocation.
· Administrative regulations promulgated by the head of an executive department, pursuant to the Administrative Procedure Act (APA), for the "distribution and performance of its business," do not exceed the agency's authority if they are reasonable and do not conflict with the statute the agency is charged with implementing.
· When assessing a claim under the Administrative Procedure Act (APA) that administrative procedures are inconsistent with a statute, it is important to focus on the entire statutory scheme.

Washington District Court

Fadaie v. Alaska Airlines, Inc., 293 F.Supp.2d 1210, 174 L.R.R.M. (BNA) 2139 , W.D.Wash., Nov 24, 2003.
Background: Employees sued employer, an airline, asserting numerous claims related to an employee's alleged demotion for blowing whistle on employer's various unsafe practices. 

Holdings: Upon employer's motion to dismiss claims as preempted by the Airline Deregulation Act (ADA) and the Railway Labor Act (RLA), barred by res judicata, collateral estoppel, and the applicable statute of limitations, and precluded for failure to exhaust, the District Court, Lasnik, J., held that: 

(1) discrimination, negligence, and outrage claims were not preempted by Airline Deregulation Act (ADA); 

(2) wrongful discharge whistleblower claims were not preempted by ADA; 

(3) claims which arose out of grievance resolution were inextricably intertwined with collective bargaining agreement and were preempted by Railway Labor Act (RLA), but retaliation and discrimination claims that were based on rights existing independent of collective bargaining agreement were not preempted by RLA; 

(4) res judicata barred state law pre-termination whistleblower claims, but did not bar employee's termination or non-whistleblower claims of discrimination, outrage, and negligence; and 

(5) pre-termination whistleblower claims would be dismissed for failure to exhaust.

Motion granted in part and denied in part.
· Employees' state law whistleblower claim against employer, an airline, alleging that an employee who questioned employer's compliance with safety standards was denied promotion, demoted, and placed on probation, was barred by res judicata; employee filed prior complaint with Occupational Safety and Health Administration (OSHA) which held administrative hearings and gave employee ample opportunity to present claims and appeal, OSHA considered and determined whistleblower claims, and state whistleblower claim rested on allegations that were presented to OSHA or which arose from same transactional nucleus of facts.
· Employee's claim that he was terminated by employer, an airline, in retaliation for engaging in whistleblowing activities by expressing concerns about employer's compliance with safety standards was not barred by res judicata, even though employee had presented claims of retaliation by demotion to Occupational Safety and Health Administration (OSHA) that were reviewed and decided by administrative agency; employee could not have raised retaliation claim regarding his termination because it had not yet occurred when agency considered his other claims.
· Employees' non-whistleblower claims of racial and religious discrimination, outrage, and negligence against employer, an airline, were not barred by res judicata, even though employee had presented whistleblower claims of retaliation to Occupational Safety and Health Administration (OSHA) that were reviewed and decided by administrative agency; non-whistleblower claims involved different and multiple motives, separate factual allegations regarding different events, and sought to vindicate rights that were independent of whistleblower claims, and Secretary of Labor may not have had authority to grant relief on employees' non-whistleblower claims.

Circuit Courts

D.C. Circuit

Tax Analysts v. I.R.S., 350 F.3d 100, 358 U.S.App.D.C. 385, 92 A.F.T.R.2d 2003-7211, 2003-2 USTC P 50,730 , D.C.Cir., Dec 02, 2003.

Nonprofit organization sought disclosure of Internal Revenue Service (IRS) determinations denying or revoking tax-exempt status of various organizations. IRS denied request pursuant to Treasury Department regulations, and organization sought review. The United States District Court for the District of Columbia granted summary judgment to IRS, and organization appealed. The Court of Appeals, Tatel, Circuit Judge, held that IRS must disclose determinations denying or revoking tax exemptions, but do so in redacted form.

Reversed.
· In conducting Chevron analysis, Court of Appeals reviews statute's clarity without deference to the agency's interpretation.

9th Circuit

Fry v. D.E.A., 353 F.3d 1041, 3 Cal. Daily Op. Serv. 10,497, 2003 Daily Journal D.A.R. 13,235 , 9th Cir., Dec 08, 2003.

Background: Physician petitioned for review of an order of the Drug Enforcement Agency (DEA) which revoked her certificate of registration to dispense controlled substances, and also challenged the denial of her request to reopen the proceedings. 

Holdings: The Court of Appeals, Beam, Senior Circuit Judge, held that: 

(1) as a matter of first impression, thirty-day deadline for filing appeal from agency order entered pursuant to the Controlled Substances Act (CSA) was jurisdictional requirement for appellate review; 

(2) evidence that physician could have introduced at a hearing had she timely requested one was not "new evidence" which would permit review of DEA's decision; and 

(3) DEA did not abuse its discretion in refusing to reopen proceedings.

Affirmed.
· The narrow parameters of the Court of Appeals's review of an agency decision are set by the Administrative Procedure Act (APA), and the Court may not substitute its judgment for the agency's.
· As long as an agency's decision was based on a consideration of relevant factors and there is no clear error of judgment, the agency did not act in an arbitrary and capricious manner which would allow a reviewing court to overturn the agency's decision.
· Court of Appeals reviews an agency's decision not to reopen administrative proceedings for an abuse of discretion.
· When an agency reopens a proceeding for any reason and, after reconsideration, issues a new and final order, that order, even if it merely reaffirms the rights and obligations set forth in the original order, is reviewable on its merits, but, if the agency refuses to reopen, the Court of Appeals may only review the lawfulness of the refusal.

Other Courts

Court of Federal Claims


Spherix, Inc. v. U.S., 58 Fed.Cl. 351 , Fed.Cl., Nov 03, 2003.

Contractor filed bid protest alleging that the National Forest Service (Forest Service) of the United States Department of Agriculture (USDA) violated federal procurement statutes and regulations by awarding to rival contractor, without competition, a contract modification to provide electronic reservation services for national parks and other recreational sites. Rival contractor intervened. On defendant's cross-motion to dismiss, the Court of Federal Claims, Futey, J., held that: jurisdiction existed to decide whether the Secretary of Agriculture's determination that it was necessary in the public interest to make a sole source modification to intervenor's contract was clearly and convincingly justified as required by section of the Federal Acquisition Regulation, notwithstanding the discretion provided by statute authorizing noncompetitive award when agency head determines that such award is in the public interest.

Cross-motion denied.
· There is a presumption of judicial review of agency action, and to preclude judicial review, the court must find clear and convincing evidence of congressional intent to do so.
· Agency actions committed to agency discretion by law are nonjusticiable; such discretion may be found in an explicit term of a statute or when the statute is drawn so that a court would have no meaningful standard against which to judge the agency's exercise of discretion.
· Generally, an agency is required to follow its own regulations.

