District Courts

Colorado District Court

Mainstream Marketing Services, Inc. v. F.T.C., 283 F.Supp.2d 1151, 2003-2 Trade Cases P 74,159, 31 Media L. Rep. 2345, 30 Communications Reg. (P&F) 490 , D.Colo., Sep 25, 2003.
Telemarketing companies brought suit challenging Federal Trade Commission's (FTC) telemarketing sales regulations. On cross-motions for summary judgment, the District Court, Nottingham, J., held that: (1) regulations relating to do- not-call registry violated First Amendment free speech protections, but (2) regulation concerning abandoned calls was valid.

Motions granted in part and denied in part
· In contrast to situation where rule is asserted to be improper when measured against enabling statute, court owes no deference to agency's position that rule is permissible interpretation of Constitution.
· In reviewing agency's construction of statute which it administers, court should first examine whether Congress has, in the statute, addressed precise question at issue in agency's interpretation; if intent of Congress is clear, then court and agency must give effect to this intent, but if Congress has not directly addressed precise question at issue, question for court is whether agency's interpretation of statute is based on permissible construction of the statute.
· If Congress, by failing to directly address an issue, has left gap for agency to fill, agency's regulations filling this gap are given controlling weight unless they are arbitrary, capricious, or manifestly contrary to statute; considerable weight should be accorded to executive department's construction of statutory scheme it is entrusted to administer.

Reversed by Mainstream Marketing Services, Inc. v. F.T.C., 358 F.3d 1228, 2004-1 Trade Cases P 74,290, 32 Media L. Rep. 1357, 10th Cir.(Colo.), Feb 17, 2004.
Background: Telemarketing companies and trade association brought actions challenging Federal Trade Commission (FTC) and Federal Communications Commission (FCC) regulations prohibiting most commercial telemarketers from calling numbers on national "do-not-call" registry. The United States District Court for the District of Colorado, Edward W. Nottingham, J., 283 F.Supp.2d 1151, held that FTC's do-not-call rules were unconstitutional on First Amendment grounds, and the United States District Court for the Western District of Oklahoma, 282 F.Supp.2d 1285, held that FTC lacked statutory authority to enact its do-not-call rules. Appeals were consolidated. 

Holdings: The Court of Appeals, Ebel, Circuit Judge, held that: 

(1) regulations did not violate First Amendment; 

(2) annual access fee that telemarketers were required to pay did not impose revenue tax on protected speech; 

(3) FCC regulation establishing business relationship exception to national do-not-call registry was not arbitrary and capricious; and 

(4) FTC had statutory authority to promulgate regulations.

Reversed.
· Court of Appeals would review whether agency's decision violated Administrative Procedure Act under arbitrary and capricious standard.
· Court of Appeals reviews de novo district court's decision that agency lacked authority under controlling statute to act, keeping in mind that courts owe deference to federal agency's interpretation of statute it administers.
· Arbitrary and capricious standard of review under Administrative Procedure Act (APA) is narrow one, and reviewing court is not empowered to substitute its own judgment for that of administrative agency.
· When agency is charged to enforce overlapping and at times inconsistent policies, it cannot act single-mindedly in furtherance of one of those policies while wholly ignoring other.

Kansas District Court

Bishop v. Veneman, 283 F.Supp.2d 1207 , D.Kan., Aug 14, 2003.

Farmer brought administrative procedure against Department of Agriculture, challenging reduction in payment under production flexibility contract (PFC) between farmer and government, made because of farmer's failure to control weeds on land withheld from production. Farmer appealed affirmance by Director of National Appeals Division of Department, of lower level decisions confirming reduction. The District Court, Crow, Senior District Judge, held that: (1) question whether regulation providing for reduction was void for vagueness was beyond scope of review; (2) question whether Department discriminated against farmer in enforcement of regulation was beyond scope of review; (3) reduction of payment by three times cost of weed control was enforceable damages provision rather than unenforceable penalty; (4) second warning that weeds were not under control was not required before reduction could be made; and (5) earlier warning letter satisfied warning requirement, even though weed problems had been remedied before it was received.

Administrative decision affirmed.
· Duty of a court reviewing agency action under the "arbitrary or capricious" standard is to determine whether the agency examined the relevant evidence and articulated a rational connection between the facts found and the decision made.

New Mexico District Court

Grand Canyon Trust v. Public Service Co. of New Mexico, 283 F.Supp.2d 1249, 57 ERC 1253, D.N.M., Aug 20, 2003.

Environmental organizations brought action against public utility alleging that its failure to obtain a federal Prevention of Significant Deterioration (PSD) preconstruction permit prior to undertaking construction at plant violated Clean Air Act. Utility moved for summary judgment. The District Court, Black, J., held that: (1) Environmental Protection Agency's (EPA) decision that utility was not required to obtain PSD permits was final agency action, and (2) citizens' suit claiming that PSD permits were necessary was impermissible collateral attack on EPA decision.

Motion granted.
· Determination of the finality of agency action for purposes of judicial review is to be made in a pragmatic way.
· Test of finality of agency action is not whether action is memorialized in writing, but whether agency has completed its decisionmaking process, and whether resulting action has direct impact on rights of parties involved.

Circuit Courts

Federal Circuit


Consolidated Bearings Co. v. U.S., 348 F.3d 997, 25 ITRD 1742 , Fed.Cir., Oct 29, 2003.

Importer of antifriction bearings (AFBs) from Germany brought action challenging Commerce Department's liquidation instructions and seeking to compel Department to apply antidumping rates in final results to importer's entries of AFBs from Germany. The Court of International Trade, 166 F.Supp.2d 580, remanded to Department to annul liquidation instructions issued. After Department issued new instructions, importer again sought judicial review. The Court of International Trade, 182 F.Supp.2d 1380, vacated and remanded. In third decision, Court of International Trade addressed Department's action on second remand and issued decision which importer moved for clarification of. The Court of International Trade, 2002 WL 1682353, Tsoucalas, Senior Judge, then issued fourth decision from which importer appealed. The Court of Appeals, Rader, Circuit Judge, held that: (1) Court of International Trade correctly asserted jurisdiction under residual provision of jurisdictional statute; (2) "pure question of law" exception to exhaustion of administrative remedies requirement did not apply, but importer did not violate exhaustion doctrine, as would preclude judicial review; (3) statute only required Commerce Department to apply final results of administrative review of determination of antidumping duties to import transactions specifically covered by review, and record was insufficiently developed for resolution of whether instructions requiring automatic liquidation violated past Department practice.

Reversed, vacated and remanded.
· Generally, doctrine of exhaustion of administrative remedies provides that no one is entitled to judicial relief for supposed or threatened injury until prescribed administrative remedy has been exhausted.
· Commerce Department's liquidation instructions in antidumping duty case did not violate statute governing administrative review of determinations of antidumping duties; sales practices of reseller that exported antifriction bearings (AFBs) to importer bringing challenge to instructions were not specifically covered by the administrative review, so those imports were not within scope of final results or instructions.
· Court of Appeals for Federal Circuit applies standard of review set forth in Administrative Procedure Act (APA) to actions instituted in Court of International Trade under residual jurisdiction statute; in other words, court reviews trial court's decision de novo, reapplying same standards utilized by that court.
· The "pure question of law" exception to exhaustion of administrative remedies requirement did not apply to challenge by importer of antifriction bearings (AFBs) to Commerce Department's liquidation instructions in antidumping duty case, as statutory construction alone was not sufficient to resolve case; in addition to arguing for application of final results of administrative reviews to its AFB entries, importer argued that Department violated its well- established prior practice of applying final results of administrative reviews to importers who did not participate in review but imported the same merchandise from resellers without their own established antidumping rates, and those allegations required factual record of Commerce Department's past practice and assessment of its justifications for any departure therefrom.

5th Circuit


Whitehead v. Zurich American Ins. Co., 348 F.3d 478 , 5th Cir.(Miss.), Oct 21, 2003.

Injured employee sued employer's workers' compensation carrier for bad faith failure to investigate claim and pay compensation. The United States District Court for the Northern District of Mississippi, Michael P. Mills, J., dismissed for failure to exhaust administrative remedies, and appeal was taken. The Court of Appeals, DeMoss, Circuit Judge, held that: (1) employee could sue both employer and its workers' compensation carrier for bad faith refusal to pay benefits, but exhaustion of administrative remedies was prerequisite to suit.

Affirmed.
· Case may be dismissed without prejudice for failure to exhaust administrative, under rule authorizing dismissal for failure to state claim.
· In determining whether party must exhaust administrative remedies before filing suit, federal court balances individual's interest in retaining prompt access to federal courts against institutional interests favoring exhaustion.

6th Circuit

U.S. v. Cinemark USA, Inc., 348 F.3d 569, 14 A.D. Cases 1788, 27 NDLR P 40, 2003 Fed.App. 0395P , 6th Cir.(Ohio), Nov 06, 2003.

Government filed action against corporate movie theater owner for alleged violations of Americans with Disabilities Act (ADA) by its theaters with stadium-seating. After denying owner's motion to dismiss, transfer, or stay, 66 F.Supp.2d 881, the United States District Court for the Northern District of Ohio, Donald C. Nugent, J., granted summary judgment for owner, and government appealed. The Court of Appeals, Rogers, Circuit Judge, held that: (1) regulation setting forth wheelchair accessibility requirements for public assembly areas required owner to provide comparable viewing angles for wheelchair users and general public; (2) Justice Department's interpretation of regulation did not amount to new substantive requirement subject to notice and comment procedures of Administrative Procedure Act (APA); and (3) action was not barred by collateral estoppel.
· Deference should generally be given to an agency's interpretation of a regulation when the agency has been given responsibility to issue regulations under the statute in question, to explain the responsibilities of those concerned under the statute, and to enforce the statute in court; even greater deference is due when an agency is interpreting its own regulations.
· Interpretation by Department of Justice (DOJ) of regulation promulgated under Americans with Disabilities Act (ADA) should be upheld unless it is plainly erroneous or inconsistent with the regulation, although court is not required to defer to the DOJ's interpretation if an alternative reading is compelled by the regulation's plain language or by other indications of the DOJ's intent at the time of the regulation's promulgation.
· An agency's enforcement of a general statutory or regulatory term against a regulated party cannot be defeated on the ground that the agency has failed to promulgate a more specific regulation; the choice made between proceeding by general rule or by individual, ad hoc litigation is one that lies primarily in the informed discretion of the administrative agency.

8th Circuit


Advanta USA, Inc. v. Chao, 350 F.3d 726, 20 O.S.H. Cas. (BNA) 1456, 8th Cir., Dec 01, 2003.

Employer, a seed company, was cited by United States Department of Labor (DOL) for violating Occupational Safety and Health Administration (OSHA) Field Sanitation Standard by failing to place toilet and handwashing facilities in middle of cornfields for seasonal detasseling workers. ALJ and the Occupational Safety and Health Review Commission (OSHRC) affirmed. Employer petitioned for review. The Court of Appeals, Riley, Circuit Judge, held that Department of Labor (DOL) interpretation of standard was unreasonable, and under terrain exception those facilities could be located at point of closest vehicular access.

Petition granted, order vacated, and citation set aside.
· Court normally affords substantial deference to agency's interpretation of regulation, but no deference is due if interpretation is contrary to regulation's plain meaning.
· Judicial deference to agency interpretation of regulation is due when agency has developed its interpretation contemporaneously with regulation, when agency has consistently applied regulation over time, and when agency's interpretation is result of thorough and reasoned consideration.

9th Circuit

Davis v. U.S. E.P.A., 348 F.3d 772, 3 Cal. Daily Op. Serv. 9429, 2003 Daily Journal D.A.R. 11,976 , 9th Cir., Oct 30, 2003.

Governor of California and state air resources board petitioned for judicial review of order of Environmental Protection Agency (EPA) denying state's request for waiver, pursuant to Clean Air Act, of oxygen level requirement under federal reformulated gasoline program. Amending and superseding its prior opinion, 336 F.3d 965, on denial of panel rehearing, the Court of Appeals, Canby, Circuit Judge, held that: (1) governor and board had standing to petition for review of EPA's order; (2) EPA reasonably interpreted statute as requiring that state seeking waiver of program's oxygen level requirement "clearly demonstrate" impact of waiver for each applicable national ambient air quality standard (NAAQS); (3) EPA's determination that state failed to demonstrate clearly that maintaining oxygen level requirement would prevent or interfere with its ability to comply with ozone NAAQS was rationally based on scientific evidence, and was not arbitrary or capricious; (4) EPA abused its discretion when it refused to consider effect that waiver would have on NAAQS for particulate matter (PM) in evaluating waiver request; (5) EPA was not required to decide state's waiver request by means of rulemaking; and (6) state was not exempted from compliance with waiver requirement.

Petition granted, order vacated, and matter remanded with instructions.
· That agency reached its interpretation of statute through means less formal than notice and comment rulemaking does not automatically deprive that interpretation of judicial deference otherwise due; deference afforded agency depends in significant part upon interpretive method used and nature of question at issue.
· Chevron deference was warranted on review of Environmental Protection Agency's (EPA) interpretation of provision of Clean Air Act allowing EPA to waive oxygen level requirement under federal reformulated gasoline program, even though EPA engaged in informal agency adjudication of state's waiver request, given interstitial nature of legal question, EPA's related expertise, importance of question to statute's administration, complexity of that administration, and careful consideration given by EPA to question.
· Under Administrative Procedure Act (APA) arbitrary and capricious standard of review, court must engage in substantial inquiry, but should not substitute its judgment for that of the agency; court must instead presume that agency acted lawfully and so conclude unless thorough inspection of record yields no discernible rational basis for agency's action.
· Court's deference to decision of Environmental Protection Agency (EPA) is particularly great where EPA's decision is based on complex scientific or technical analysis.
· Absent express congressional direction to the contrary, agencies are free to choose their procedural mode of administration.

10th Circuit

N.L.R.B. v. Interstate Builders, Inc., 351 F.3d 1020, 173 L.R.R.M. (BNA) 2745, 149 Lab.Cas. P 10,286, 10th Cir., Nov 26, 2003.

National Labor Relations Board (NLRB) petitioned for enforcement of order, 334 N.L.R.B. No. 104, 2001 WL 874282, concluding that employer committed unfair labor practices in Oklahoma. The Court of Appeals, Tacha, Circuit Judge, held that: (1) ALJ abused his discretion in summarily revoking bulk of employer's subpoena based on finding that all but two of its requests for categories of union documents and records were so overbroad as to constitute wholesale "fishing expedition" or, alternatively, that requested materials were not relevant; (2) employer failed to demonstrate prejudice from ALJ's revocation of subpoena as it related to termination of union organizer and refusal to hire applicants affiliated with union; (3) substantial evidence supported NLRB's conclusion that termination of union organizer was unfair labor practice; and (4) substantial evidence supported NLRB's conclusion that employer committed unfair labor practice by refusing to hire job applicants affiliated with union.

Petition granted.
· Court of Appeals will grant enforcement of National Labor Relations Board (NLRB) order when agency has correctly applied the law and its findings are supported by substantial evidence in record as whole; "substantial evidence" is such relevant evidence as reasonable mind might accept as adequate to support conclusion.
· Court of Appeals may not overturn National Labor Relations Board (NLRB) decision just because it might have decided matter differently; rather, court's function is to ascertain that NLRB acts within reasonable bounds and that supporting evidence is truly substantial.
· Court of Appeals reviews National Labor Relations Board (NLRB) rulings on subpoenas for abuse of discretion.
· ALJ abused his discretion in summarily revoking bulk of subpoena in unfair labor practice case, based on finding that all but two of employer's 11 requests for categories of union documents and records were, inter alia, "too speculative in nature" and overly burdensome or, alternatively, that requested materials were not relevant; some of materials sought were relevant to employer's affirmative defense that union was aspiring to strip its employees and thereby damage its business, and while some requests were overly broad, they were not wholesale "fishing expedition."
· Substantial evidence supported National Labor Relations Board's (NLRB) conclusion that employer committed unfair labor practice by terminating employee who was union organizer; although foreman fired employee immediately after he requested pay raise, his comments reflected that employee's organizing efforts were his primary concern, and employer had initially refused to hire that employee because he was union organizer.
· NLRB may properly consider credibility of company's explanation of reasons for discharge, and flimsy or unsupported explanation may affirmatively suggest that employer has seized upon pretext to mask antiunion motivation.

