District Courts

D.C. District Court
Mineral Policy Center v. Norton, --- F.Supp.2d ----, 2003 WL 22708450 , D.D.C., Nov 18, 2003.

Environmental organizations challenged revision of federal mining regulations as violative of Federal Land Policy and Management Act (FLPMA). Parties' cross- moved for summary judgment. The District Court, Kennedy, J., held that: (1) regulations reasonably satisfied FLPMA requirement of preventing "undue or unnecessary degradation" of public lands; (2) regulations reasonably satisfied FLPMA's multiple use and sustained yield requirements for land not yet subject to valid mining claims; (3) requirement that United States receive fair market value for use of public lands applied to mining operations conducted on unclaimed or inadequately claimed land; and (4) failure of regulations to require NEPA review of exploration projects of less than five acres was reasonable.
Affirmed in part and remanded in part.

· When reviewing an agency's interpretation of a statute, the reviewing court must first ask whether Congress has directly spoken to the precise question at issue; if so, that is the end of the matter, but if the statute is silent or ambiguous with respect to the specific issue, the reviewing court must defer to the agency's construction of the statute, so long as it is reasonable.

Minnesota District Court


Nokes v. U.S. Coast Guard, 282 F.Supp.2d 1085 , D.Minn., Sep 15, 2003.

First Class Petty Officer in the United States Coast Guard filed suit under the Administrative Procedure Act (APA) seeking declaratory relief, correction of his personnel record to remove denial of eligibility for promotion, and other injunctive relief. Coast Guard and other defendants moved to dismiss for failure to state claim or, in alternative, for summary judgment. The District Court, Doty, J., held that: (1) decision of Board for Correction of Military Records (BCMR) upholding removal of petty officer's name from promotion eligibility list was not arbitrary or capricious, and (2) e-mail correspondence was inadmissible hearsay.
Motion granted.

· Under Administrative Procedure Act (APA), agency action is arbitrary or capricious if it lacks any rational basis in the record, or was taken without consideration and in disregard of the facts and circumstances of the case.

· When an agency's adjudicative determination is challenged under the Administrative Procedure Act (APA), the district court must review the facts in the record thoroughly, but only to determine whether the agency's decision is rationally related to those facts.

· If the agency action is rationally related to the facts in the record, the court may not substitute its judgment for that of the agency under Administrative Procedure Act (APA) merely because it would have decided the matter differently.

New Mexico District Court

O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 282 F.Supp.2d 1271, D.N.M., Dec 02, 2002.

Members of religious organization brought action against United States, challenging its enforcement of Controlled Substances Act (CSA) as it pertained to importation, possession, and distribution of hoasca for religious ceremonies. On members' motion for preliminary injunction to enjoin enforcement of CSA on basis that it violated members' Equal Protection rights, the District Court, Parker, Chief Judge, held that prohibition of sacramental use of hoasca in religious ceremonies did not violate the Equal Protection rights of members, notwithstanding fact that Native American church's use of peyote was protected.
Motions denied.

· Equal Protection standards of the Fourteenth Amendment apply to federal laws through the Fifth Amendment's due process guarantee.
· Where meaning of regulatory language is not free from doubt, reviewing court should give effect to agency's interpretation so long as it is reasonable, i.e., so long as interpretation sensibly conforms to purpose and wording of regulations.
Washington District Court

In re Emerald Outdoor Advertising, L.L.C., 300 B.R. 775, 42 Bankr.Ct.Dec. 33, Bankr.E.D.Wash., Oct 31, 2003.

Chapter 11 debtor moved to assume certain executory leases to operate billboards on deed of trust property, and party that had purchased deed of trust property at foreclosure sale objected and moved for relief from stay in order to continue litigating her dispute with bankrupt advertising company in tribal court. The Bankruptcy Court, Patricia C. Williams, Chief Judge, held that: (1) validity of conveyance of interest in Indian trust land is not conditioned on a recording of conveyance document with the Bureau of Indian Affairs (BIA); (2) conveyance of interest in Indian trust land could be recorded either with county auditor or with the BIA, and where deed of trust was recorded with county auditor whereas lease was recorded with the BIA, it was the first recorded interest which had priority; (3) assignment by deed of trust holder, a non-Indian, of deed of trust interest that it was granted in Indian trust land did not have to be approved by the BIA in order to be valid; (4) prior decision of bankruptcy court had no preclusive effect on priority dispute; and (5) under Washington law, where deed of trust, having been recorded first, was superior to lease that allowed lessee to use portion of deed of trust land to maintain three billboards, foreclosure terminated and extinguished lessee's junior interest in property.
Motion denied.

· Federal courts defer to agency's interpretation of its own regulations, but only when that interpretation is in form of formal or official pronouncement of agency.
Circuit Courts

D.C. Circuit

AT&T Corp. v. F.C.C., 349 F.3d 692 , D.C.Cir., Nov 25, 2003.

Following declaratory ruling, 2002 WL 1438578, of the Federal Communications Commission (FCC) on referral from the United States District Court for the Western District of Missouri in litigation between commercial mobile telephone service (CMRS) provider and interexchange carrier regarding the former's right to compensation for the latter's use of its wireless communications network, provider and carrier petitioned for judicial review. The Court of Appeals, Harry T. Edwards, Circuit Judge, held that: (1) interexchange carrier had standing to seek judicial review of the FCC's declaratory ruling; but (2) ruling was not ripe for judicial review.

Petitions dismissed

· Arbitrary and capricious standard for review of agency action is highly deferential standard, that presumes validity of agency action, and that requires court to determine only whether agency has considered relevant factors and articulated a rational connection between the facts found and the choice made; court may reverse only if agency's decision is not supported by substantial evidence, or if agency has made clear error in judgment.
· Court of Appeals reviews the Federal Communications Commission's (FCC's) constructions of the Communications Act with Chevron deference, pursuant to which Court must give effect to the unambiguously expressed intent of Congress, but defers to the FCC's reasonable interpretations of Act when Congress has not directly addressed precise question at issue.

· Chevron deference is due only where agency has acted pursuant to delegated authority, and agency action has force of law.

· In deciding whether agency action is ripe for judicial review, court must evaluate both fitness of issue for judicial decision and hardship to parties of withholding court consideration.
· Primary focus of ripeness doctrine, as it applies on petition for review of agency action, is to balance the petitioner's interest in prompt consideration of allegedly unlawful agency action against agency's interest in crystallizing its policy before that policy is subject to review and court's interest in avoiding unnecessary adjudication and in deciding issues in concrete setting.
· In deciding whether issue is fit for judicial review, the first prong of Abbott Laboratories two-pronged ripeness test, reviewing court first inquires whether disputed claims raise purely legal questions that would be presumptively suitable for judicial review, and then considers whether court or agency would benefit from postponing review until policy in question has sufficiently crystallized by taking on more definite form.
· "Hardship" prong of Abbott Laboratories two-pronged ripeness test is not independent requirement divorced from consideration of institutional interests of court and agency, and if there are no institutional interests favoring postponement of review, petitioner need not satisfy "hardship" prong.

· Where there are strong interests militating in favor of postponement, court must weigh potential hardship of delaying judicial review in assessing whether agency action is ripe for such review.
· Under "hardship" prong of Abbott Laboratories two-pronged ripeness test, reviewing court must consider claimant's interest in immediate review, and where only hardship which claimant will endure as result of delaying consideration of disputed issue is burden of having to engage in another suit, then this will not suffice to overcome agency's challenge to ripeness.

· Basic rationale for ripeness doctrine is to prevent courts from entangling themselves in abstract disagreements over administrative policies.
Bloch v. Powell, 348 F.3d 1060 , D.C.Cir., Nov 21, 2003.

Former Foreign Service officer who resigned after Department of State initiated proceedings to remove him on national security grounds sought judicial review of final decision of Foreign Service Grievance Board (FSGB) denying his application for retirement benefits. Officer moved for summary judgment. Case was remanded, 43 F.Supp.2d 17, for further review and proceedings as to whether officer was prohibited by law from waiving entitlement to annuity under Foreign Service Retirement and Disability System (FSRDS). On appeal after remand, both parties moved for summary judgment. The United States District Court for the District of Columbia, 227 F.Supp.2d 25, Ricardo M. Urbina, J., granted summary judgment for Secretary of State. Officer appealed. The Court of Appeals, Roberts, Circuit Judge, held that: (1) FSGB decision that Secretary had discretion to withhold consent to receipt of immediate annuity by officer was not arbitrary or capricious; (2) officer did not have constitutionally protected property interest in immediate annuity upon retirement, and Secretary of State thus did not deprive him of property without due process of law by denying consent to his voluntary retirement; and (3) FSGB did not act arbitrarily or capriciously when it held that officer waived right to deferred annuity through withdrawal of his compulsory retirement contributions.

Affirmed.

· Where district court reviews agency action under Administrative Procedure Act (APA), appellate court reviews administrative action directly, according no particular deference to judgment of district court.
· Scope of judicial review of agency action under arbitrary and capricious standard is narrow; court will uphold agency decision of less than ideal clarity if agency's path may reasonably be discerned.
· Foreign Service officer who resigned after Department of State initiated proceedings to remove him on national security grounds did not have constitutionally protected property interest in immediate annuity upon retirement, and Secretary of State thus did not deprive him of property without due process of law by denying consent to his voluntary retirement; statute vested Secretary with broad discretion to withhold consent to retirement and immediate annuity.
· When statute leaves benefit to discretion of government official, no property interest in that benefit protected by due process can arise.
· Scope of review under "arbitrary and capricious" standard of Administrative Procedure Act (APA) is highly deferential, and court is not to substitute its judgment for that of agency but must consider whether its decision was based on consideration of relevant factors and whether there has been clear error of judgment.
Consumer Electronics Ass'n v. F.C.C., 347 F.3d 291, 30 Communications Reg. (P&F) 1063, D.C.Cir., Oct 28, 2003.

Trade association sought review of order of Federal Communications Commission (FCC) requiring all televisions with display of 13 inches or greater to include tuner capable of receiving and decoding digital television (DTV) signals. The Court of Appeals, Roberts, Circuit Judge, held that: (1) petition for review was not premature when filed on same day as FCC's order was published in Federal Register; (2) FCC had authority under All Channel Receiver Act (ACRA) to require that TVs include over-the-air tuners capable of decoding DTV signals; and (3) order was based on reasoned decisionmaking for purposes of Administrative Procedure Act (APA).
Petition denied.

· Court of Appeals lacks jurisdiction to entertain a prematurely filed petition for review under statute providing that petition for review of federal agency order must be filed within 60 days after entry of final order.
· Petition for review filed after public notice of administrative order, but still on the same day, is not premature under statute providing for filing of petition for judicial review of order within 60 days after its entry.
Domtar Maine Corp., Inc. v. F.E.R.C., 347 F.3d 304 , D.C.Cir., Oct 28, 2003.

Owner of dams upstream from its hydroelectric facilities sought review of Federal Energy Regulatory Commission (FERC) order denying exemption from licensing requirement. The Court of Appeals, Tatel, Circuit Judge, held that: (1) upstream dams were not exempt from licensing requirement, and (2) finding that upstream dams enhanced downstream power generation, and thus required licenses, was not arbitrary or capricious.
Relief denied.

· Agency order which merely denies rehearing of another order is not itself reviewable.
· Petition for review of agency order must specify order or part thereof to be reviewed; failure to specify correct order can result in dismissal of petition.
· Party may appeal from one agency order despite referring only to different order in its petition if petitioner's intent can be fairly inferred from petition or documents filed more or less contemporaneously with it.
· Petition for review of unreviewable agency order denying rehearing would not be dismissed, where petitioner's intent to seek review of underlying order could be fairly inferred and agency was not prejudiced by petitioner's mistake.
LeBoeuf, Lamb, Greene & MacRae, L.L.P. v. Abraham, 347 F.3d 315, D.C.Cir., Oct 28, 2003.

Law firm that lost bid for contract to provide expert legal counsel to Department of Energy (DOE) in connection with nuclear waste repository site brought action against DOE, alleging that Department acted arbitrarily and capriciously and contrary to its own regulations in awarding contract to competing bidder. After case was transferred, parties cross-moved for summary judgment. The United States District Court, 215 F.Supp.2d 73, Ricardo M. Urbina, J., granted DOE's motion. Law firm appealed. The Court of Appeals, Rogers, Circuit Judge, held that: (1) triable issues existed regarding whether DOE conducted adequate evaluation of competitor's potential organizational conflict of interest, and (2) fact that DOE cancelled contract awarded to competitor after only two of the ten years contemplated by the request for proposals (RFP) did not render law firm's request for directed award of contract moot.

Vacated and remanded.

· The court's role in reviewing agency contract decisions is limited to determining whether the agency acted in accord with applicable statutes and regulations and had a rational basis for its decisions.
· On review of an administrative agency's contract decisions, the agency is entitled to a presumption of regularity.
· Because agency procurement decisions implicate the agency's technical expertise, the court's review is highly deferential; thus, courts will not make contracts for agencies, for the ultimate grant of a contract must be left to the discretion of the agency, unless it is clear that, but for the illegal behavior of the agency, the contract would have been awarded to the party asking the court to order the award.
Sioux Valley Rural Television, Inc. v. F.C.C., 349 F.3d 667 , D.C.Cir., Nov 21, 2003.

Interactive Video and Data Services (IVDS) spectrum licensees that did not qualify as small businesses challenged Federal Communications Commission (FCC) order that, while revoking bidding credits for minority- and women-owned businesses, retroactively extended bidding credit of equal percentage to all successful small-business bidders. The Court of Appeals, Roberts, Circuit Judge, held that: (1) retroactive extension of bidding credit was not impermissibly racially or sexually discriminatory; (2) retroactive extension of bidding credit was not constitutionally insufficient; (3) FCC did not act arbitrarily or capriciously; and (4) FCC did not abuse its discretion by failing to consider untimely notice-and-comment argument.

Petitions denied.

· Federal Communications Commission (FCC) did not abuse its discretion by failing to consider untimely notice-and-comment argument raised in objection to agency's retroactive extension of bidding credit to all successful small- business bidders for telecommunications licenses; parties raising untimely argument could have raised argument sooner, as shown by their timely raising of other arguments that were considered by agency, and suggested no reason why FCC should waive untimeliness.
Federal Circuit


Apotex, Inc. v. Thompson, 347 F.3d 1335, 68 U.S.P.Q.2d 1725 , Fed.Cir., Oct 27, 2003.

Generic drug manufacturer brought action challenging United States Food and Drug Administration's (FDA's) refusal to approve its abbreviated new drug application (ANDA). The United States District Court for the District of Columbia, Thomas P. Jackson, Senior Judge, held for FDA, and manufacturer appealed. The Court of Appeals, Bryson, Circuit Judge, held that: (1) FDA was not required to review patents substantively before listing them in Orange Book; (2) ANDA applicant could be required to file certification for patent listed in Orange Book while ANDA was pending; and (3) FDA's regulation requiring that patents submitted as part of new drug application (NDA) supplement be listed in Orange Book was reasonable.
Affirmed in part; dismissed in part.

· Food and Drug Administration's (FDA's) interpretation of its statutory duty with respect to listing of patents for approved drugs in Orange Book as purely ministerial, such that FDA was not required to analyze whether patents listed by new drug application (NDA) holders actually claimed subject drugs or applicable methods of using those drugs, was reasonable.

· Food and Drug Administration's (FDA's) interpretation of its statutory duty with respect to listing of patents for approved drugs in Orange Book as purely ministerial, such that FDA was not required to analyze whether patents listed by new drug application (NDA) holders actually claimed subject drugs or applicable methods of using those drugs, was reasonable.

· Deference to agency's regulations regarding administration of statutory scheme is called for when Congress delegated authority to agency generally to make rules carrying force of law.

· Deference is due to administrative agency's regulations particularly when subject matter of regulatory authority is highly detailed regulatory program to which agency has brought its specialized expertise.

3rd Circuit


Sierra v. Romaine, 347 F.3d 559 , 3rd Cir.(Pa.), Oct 29, 2003.

Petitioner, an unadmitted, inadmissible alien who had entered United States in 1980 as part of Mariel boatlift from Cuba, sought habeas corpus relief, challenging detention that occurred after he had been ordered deported and Cuba had refused to accept him. The United States District Court for the Middle District of Pennsylvania, James M. Munley, J., denied relief. Petitioner appealed. The Court of Appeals, Greenberg, Circuit Judge, held that: (1) Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) applied to alien, but (2) temporal limit on post-removal detention for resident aliens did not apply to alien.
Affirmed.

· A governmental agency may change its interpretation of a statute, and ordinarily it should make such a change if it believes that its prior interpretation was incorrect; thus, the Court of Appeals has no intention of discouraging agencies from reevaluating their positions regarding the meaning of statutes.

· An agency's interpretation of a statute is entitled to deference in accordance with the thoroughness evident in the agency's consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.

5th Circuit


BCCA Appeal Group v. U.S. E.P.A., 348 F.3d 93, 57 ERC 1257 , 5th Cir., Oct 28, 2003.

Industries, local government, and environmental groups petitioned for review of Environmental Protection Agency (EPA) rule approving Texas's state implementation plan (SIP) for ozone attainment in Houston-Galveston area. The Court of Appeals, W. Eugene Davis, Circuit Judge, and Restani, Judge, Court of International Trade, sitting by designation, held that EPA's approval of SIP was not arbitrary, capricious, or contrary to law.
Relief denied.

· Agency decision is "arbitrary and capricious" only where agency has considered impermissible factors, failed to consider important aspects of problem, offered explanation for its decision that is contrary to record evidence, or is so irrational that it could not be attributed to difference in opinion or result of agency expertise.

· Agency decisions will be upheld on judicial review so long as agency examined relevant data and articulated satisfactory explanation for its action, including rational connection between facts found and choice made.

· Reviewing court must be most deferential to agency where agency's decision is based upon its evaluation of complex scientific data within its technical expertise.

7th Circuit


Buntrock v. S.E.C., 347 F.3d 995, Fed. Sec. L. Rep. P 92,610 , 7th Cir.(Ill.), Oct 29, 2003.

Corporate executive brought action to stay filing of suit against him by Securities and Exchange Commission (SEC) on ground that SEC failed to investigate him in impartial manner. The United States District Court for the Northern District of Illinois, Wayne R. Andersen, J., 2003 WL 260681, dismissed complaint, and executive appealed. The Court of Appeals, Posner, Circuit Judge, held that executive's suit to stay SEC enforcement action was frivolous.

Affirmed.

· Agency's action in issuing complaint is not final, appealable order; judicial review must await agency's decision concluding proceeding kicked off by complaint.
· Civil defendant does not have constitutional right to conflict-free agency determination of whether to sue him civilly unless conflict laps over into trial.
9th Circuit

Ruud v. U.S. Dept. of Labor, 347 F.3d 1086, 20 IER Cases 889, 2003 Daily Journal D.A.R. 11,597 , 9th Cir., Oct 22, 2003.

Employee petitioned for review of Department of Labor Administrative Review Board (ARB) approving settlement of his whistleblower retaliation complaint against employer pursuant to Clean Air Act (CAA) and Comprehensive Environmental Response, Compensation and Liability Act (CERCLA). The Court of Appeals, Berzon, Circuit Judge, held that where agency issued decision that had two or more distinct bases of authority providing separate paths of judicial review, appellate court had jurisdiction to review entire proceeding.
Petition denied.

· Court of Appeals should entertain petition to review agency decision made pursuant to agency's authority under two or more statutes, at least one of which provides for direct review in courts of appeals, where petition involves common factual background and raises common legal question; consolidated review of such petition avoids inconsistency and conflicts between district and appellate courts while ensuring timely and efficient resolution of administrative cases.
11th Circuit

Foxy Lady, Inc. v. City of Atlanta, Ga., 347 F.3d 1232, 16 Fla. L. Weekly Fed. C 1206, 11th Cir.(Ga.), Oct 16, 2003.

Gentlemen's clubs whose liquor licenses were the subjects of revocation hearings filed suit under § 1983 to obtain, among other relief, a permanent injunction enjoining city from proceeding with revocation hearings on theory that revocation process violated their procedural due process rights. The United States District Court for the Northern District of Georgia, No. 01- 03419-CV-CC-1, Clarence Cooper, J., denied city's motion for summary judgment and certified its order for interlocutory appeal. On appeal, the Court of Appeals held that failure to provide gentlemen's clubs, in administrative proceedings to revoke their liquor licenses, with independent right to subpoena witnesses to appear at revocation hearings did not violate their procedural due process rights.
Vacated and remanded.

· Failure to provide gentlemen's clubs, in administrative proceedings to revoke their liquor licenses, with independent right to subpoena witnesses to appear at revocation hearings did not violate their procedural due process rights, where city provided clubs with right to present evidence, introduce testimony, and cross-examine witnesses, and with opportunity, by demonstrating that witness could establish "any fact in connection with" hearings, to convince mayor or mayor's designee to issue subpoena for any witnesses that clubs desired to call; requiring clubs to request that mayor issue subpoena, rather than providing them with independent right to subpoena witnesses, provided acceptable balance between the need to conduct fair hearing and city's legitimate desire to place reasonable limitations on content and duration of its liquor license revocation hearings.
· To establish a procedural due process clause violation in action under § 1983, plaintiff must establish: (1) deprivation of constitutionally protected liberty or property interest; (2) state action; and (3) constitutionally inadequate process.
· Opportunity to be heard, of kind required as matter of due process, must be tailored to capacities and circumstances of those who are to be heard.
· Procedural due process is not a technical conception, with a fixed content unrelated to time, place and circumstances; rather, it is flexible and calls for such procedural protections as particular situation demands.
· There is need to balance governmental and private interests at stake in deciding what process is constitutionally required.
· Reasonable limitations may be placed on number and scope of witnesses that may be compelled to testify at administrative hearing, and procedural due process does not require that parties to hearing must be provided with absolute or independent right to subpoena witnesses.
Other Courts

Court of Federal Claims


McSheffrey v. U.S., 58 Fed.Cl. 21, Fed.Cl., Aug 07, 2003.
Contractor brought suit against the United States, challenging termination of mail transportation contract for default. On defendant's motion to dismiss, the Court of Federal Claims, Hewitt, J., held that: (1) prior decision of the Postal Service Board of Contract Appeals (PSBCA) that default termination of contract was proper applied as collateral estoppel to claims of contractor seeking liquidated and compensatory damages based on theory that she was entitled to a termination for convenience, but (2) Board decision had no collateral estoppel effect on other monetary claims of contractor which were not based on her contention that the contract should have been terminated for convenience and not for default.

Motion granted in part and denied in part.
· Prior decision of the Postal Service Board of Contract Appeals (PSBCA) that default termination of mail transportation contract was proper applied as collateral estoppel to claims of contractor seeking liquidated and compensatory damages in the Court of Federal Claims based on theory that she was entitled to a termination for convenience; issue of propriety of default termination was the same, question was actually litigated before the Board, determination by the Board was necessary and essential to the resulting judgment, and contractor had a full and fair opportunity to litigate the issue before the Board.
· Prior decision of the Postal Service Board of Contract Appeals (PSBCA) that default termination of mail transportation contract was proper was not applicable as collateral estoppel to claims of contractor in the Court of Federal Claims seeking damages for suspended funds in the amount of $641.13 plus interest, and removal of charges allegedly wrongfully levied by the Postal Service, Internal Revenue Service, and other applicable agencies in the amount of $4,729.98 plus all interest and fees to date, where claims were not based on theory that the contract should have been terminated for convenience and not for default.

