District Courts

D.C. District Court
Bliss v. Johnson, 279 F.Supp.2d 29 , D.D.C., Aug 29, 2003.

Former Marine officer brought suit against the Secretary of the Navy challenging decision by Board for Correction of Naval Records (BCNR) denying him rank of major at retirement. Officer and Secretary of Navy moved for summary judgment. The District Court, Urbina, J., held that decision did not violate Administrative Procedure Act (APA).

Defendant's motion granted.
· Scope of review under Administrative Procedure Act (APA) arbitrary and capricious standard is narrow and court is not to substitute its judgment for that of agency; as long as agency has examined relevant data and articulated satisfactory explanation for its action including rational connection between facts found and choice made, court will not disturb agency's action.

National Community Reinvestment Coalition v. National Credit Union Admin., --- F.Supp.2d ----, 2003 WL 22511529 , D.D.C., Nov 06, 2003.

Nonprofit trade association brought action against National Credit Union Administration (NCUA) and its chairman, in his official capacity, alleging that NCUA's promulgation of interim final rule violated Administrative Procedure Act (APA). NCUA and chairman moved to dismiss. The District Court, Kennedy, J., held that: (1) association lacked standing to challenge repeal of requirement that community credit unions submit community action plans (CAPs) to NCUA based on alleged injury arising from deprivation of information that otherwise would have been available to association; (2) association lacked standing to challenge repeal of CAP requirement based on alleged threat to credit unions' financial health and security; and (3) issuance of final rule rendered challenges to interim final rule moot.

Motion granted.
· While an opportunity for comment after the promulgation of a rule is not a substitute for notice and comment before the issuance of a rule, adequate later notice may cure a failure to comply with Administrative Procedure Act (APA) if the agency's mind remained open enough at the later stage.
California District Court
Natural Resources Defense Council, Inc. v. Evans, 279 F.Supp.2d 1129 , N.D.Cal., Aug 26, 2003.
Environmental organizations brought action against National Marine Fisheries Service (NMFS) and United States Navy, seeking to permanently enjoin Navy's peacetime use of low-frequency sonar system. On the parties' cross-motions for summary judgment, the District Court, Laporte, United States Magistrate Judge, held that: (1) NMFS improperly scoped final rule regarding permissible take of marine mammals; (2) NMFS promulgated inconsistent regulation regarding "small numbers" of incidental take; (3) NMFS did not improperly construe terms "harassment" and "negligible impact" in final rule; (4) final rule failed adequately to mitigate adverse impacts, (5) environmental impact statement (EIS) prepared by defendants failed adequately to examine reasonable alternatives to proposed action; (6) defendants failed to take requisite "hard look" at potential impacts upon fish species; (7) EIS adequately addressed effects of sonar on recreational divers and marine mammals; (8) defendants were not required to supplement EIS; (9) Navy failed to utilize "best available science" when initiating formal consultation under Endangered Species Act (ESA); and (10) defendants' biological opinions were required to contain incidental take statements.

Motions granted in part, and denied in part.
· When specialists express conflicting views, agency must have discretion to rely on reasonable opinions of its own qualified experts even if, as original matter, court might find contrary views more persuasive.
· Judicial review of agency decision typically focuses on administrative record in existence at time of decision, and does not encompass any part of record that is made initially in reviewing court.
· If challenger contests substance of agency decision as exceeding constitutional or statutory authority, challenger may do so later than six years following decision, by filing complaint for review of adverse application of decision to particular challenger.

Connecticut District Court
Flores-Cordova v. Ashcroft, 279 F.Supp.2d 147 , D.Conn., Aug 05, 2003.

Lawful permanent resident alien petitioned for writ of habeas corpus following Board of Immigration Appeals' (BIA) affirmance of immigration judge's (IJ) order for removal on ground that alien was convicted of an aggravated felony involving illicit trafficking in a controlled substance. The District Court, Dorsey, J., held that: (1) petitioner, seeking habeas relief from removal order on ground that his state court conviction was not an aggravated felony involving the illicit trafficking in a controlled substance so as to render him removable, was required to establish that he exhausted his claim; (2) given ambiguity in record as to whether petitioner exhausted his claim, petitioner would be ordered to establish whether he exhausted his claim by raising it in his removal proceedings; and (3) imminence of scheduled deportation of petitioner warranted issuance of stay to permit petitioner to exercise his appellate rights.

Ordered accordingly.
· A party is required to pursue all possible relief within the deciding agency before seeking federal judicial review of an unfavorable administrative decision.
· Any unexhausted claim must be dismissed for want of jurisdiction.

U.S. v. W.R. Grace & Co.-Conn., 280 F.Supp.2d 1149 , D.Mont., Aug 26, 2003.
United States brought suit, under Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), against former and current owners of abandoned asbestos mine, to recover costs it had incurred responding to releases or threats of releases of asbestos in and around town that was located near mine. Following bench trial, the District Court, Molloy, Chief Judge, held that: (1) act of God defense was not applicable, so as to allow defendants to avoid liability for cleanup costs; (2) court's prior rulings on summary judgment in suit were law of case; (3) EPA's response action at site did not conflict with CERCLA, even though some naturally occurring asbestos might have been removed as part of response; (4) costs that agency of Department of Health and Human Services (DHHS) incurred in conducting medical testing program and other health related activities to further EPA's efforts were recoverable under CERCLA; (5) agency's costs were adequately documented, and not inconsistent with NCP; and (6) EPA's revised rate for calculating its indirect response costs at site fairly allocated indirect costs of EPA's superfund program to specific sites and complied with relevant accounting standard, so as to permit recovery of such costs under CERCLA.

Ordered accordingly.
· Agency's regulations, and its interpretation of them, must be accorded considerable weight.

Montana District Court
Evangelical, 2003.
Alien
Nebraska District Court
USOC of Greater Iowa, Inc. v. City of Bellevue, Nebraska, 279 F.Supp.2d 1080 , D.Neb., Aug 28, 2003.
Cellular telephone service provider brought suit against city, alleging it violated the Telecommunications Act when it denied provider's application for conditional use permit to build and operate cell phone tower. Following bench trial, the District Court, Kopf, J., held that: (1) city council's decision to deny conditional use permit was not "in writing" and was not supported by "substantial evidence in written record," as required by the Telecommunications Act; (2) provision of the Telecommunications Act, forbidding states and local governments from denying permit to construct a personal wireless service facility except when that decision was rendered in writing and supported by "substantial evidence contained in a written record," did not violate the Tenth Amendment; and (3) appropriate remedy for city's violation of Telecommunications Act was injunction requiring city to issue permit, rather than remand.

Ordered accordingly.
· "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

North Carolina District Court
Chao v. North Carolina Growers Ass'n, 280 F.Supp.2d 500 , W.D.N.C., Sep 04, 2003.
Department of Labor (DOL) sued Christmas tree growers and growers' association, alleging that they violated Fair Labor Standards Act (FLSA) by refusing to pay employees overtime wages. On DOL's and growers' motions for summary judgment, the District Court, Voorhees, J., held that: (1) association was "joint employer" covered by FLSA, and (2) workers engaged exclusively in planting, nurturing, and harvesting Christmas trees were not subject to FLSA's overtime exemption.

DOL's motion granted; growers' motion denied.
· In construing a statute in a case of first impression, courts first look to the language of the statute itself, then to the legislative history, and then to any interpretations of an administrative agency as an aid to determining Congress' intent.
· Formal agency rules or adjudications are subject to the notice-and-comment rigors of the Administrative Procedure Act (APA), and are entitled to controlling deference under the Supreme Court's Chevron decision, where the regulation contains a reasonable interpretation of an ambiguous statute.

Oklahoma District Court


U.S. v. Rx Depot, Inc., --- F.Supp.2d ----, 2003 WL 22519473 , N.D.Okla., Nov 06, 2003.

United States brought action against companies involved in procuring prescription drugs from Canada for American patients, alleging violation of Federal Food, Drug, and Cosmetic Act (FDCA). On cross-motions for preliminary injunction, The District Court, Eagan, J., held that injunction was warranted to prevent continued facilitation of illegal prescription drug importation.

Plaintiff's motion granted; defendants' motion denied.
· Where statute designed to protect public authorizes injunctive relief, the enforcing agency, seeking such relief, is not required to show irreparable harm or that injunction would serve public interest; rather, agency need only establish that defendant has violated statute and that there exists some cognizable danger of recurrent violation.

Tennessee District Court
Rosen v. Tennessee Com'r of Finance and Admin., 280 F.Supp.2d 743 , M.D.Tenn., Dec 18, 2002.
Class action was brought challenging administration of Tennessee's managed health care program, which replaced traditional Medicaid program, as violative of due process. The parties entered into settlement agreement. After order, 204 F.Supp.2d 1061, preliminarily enjoining state from implementing amendment to new program was vacated by Court of Appeals, 288 F.3d 918, on standing grounds, pleadings were amended, and new motion for preliminary injunction was filed, seeking to enjoin state from denying, reducing or terminating coverage without first complying with settlement agreement and the Medicaid Act. The District Court, Haynes, J., held that: (1) individual representatives had standing to seek injunction; (2) organizations that advocated for disabled individuals had associational standing to seek injunction; (3) implied right of action existed under the Medicaid Act and its regulations for enrollees in new program to enforce requirement that proposed amendments to program had to be reviewed by medical care advisory committee (MCAC), as well as Medicaid's other due process regulations; (4) reverification notices that were sent directly to enrollees, who had severe and persistent mental illnesses (SPMI) and/or were seriously emotionally disturbed (SED), were inadequate under due process clause and Medicaid regulation; (5) initial reverification notices did not provide requisite notice, under Medicaid regulation, of good cause exception for reverification time limits; (6) reverification notices provided to medical eligible (ME) enrollees had to inform enrollees of their right to appeal at every stage of reverification process; (7) due process required that enrollees be provided with notice of their right to appeal before their coverage could be terminated for failure to timely submit completed reverification application, and that such notice identify deficiency in application; (8) Tennessee failed to provide enrollees who had SPMI and/or SED with necessary, consistent, and uniform assistance during reverification process; (9) Tennessee significantly complied with provision of agreed settlement requiring it to accommodate enrollees with limited english proficiency (LEP); (10) Tennessee had to consider all grounds for enrollees' eligibility and could not use enrollees' failure to timely submit completed reverification packages to justify denial of coverage under all coverage groups; (11) requirements that enrollees with SPMI and/or SED had to provide current medical assessments of their condition to remain eligible for coverage, and that such enrollees had to personally sign completed reverification application, were arbitrary and capricious; and (12) Tennessee rule, permitting automatic termination of enrollees for failure to complete reverification process, would violate enrollees' rights to notice of right to appeal and interfere with enrollees' rights to appeal.

Ordered accordingly.
Washington District Court
Airport Communities Coalition v. Graves, 280 F.Supp.2d 1207 , W.D.Wash., Aug 18, 2003.
Opponents of proposed airport expansion brought action challenging decision of Army Corps of Engineers to issue Clean Water Act (CWA) permit for filling wetlands. On cross-motions for summary judgment, the District Court, Rothstein, J., held that: (1) Corps did not have to incorporate all of conditions placed on project by state agency; (2) Corps did not have to issue supplemental environmental impact statement (EIS) for project; and (3) Corps' determination that issuance of permit would not be contrary to public interest was not arbitrary and capricious.

Government's motion granted.
· Extra-record materials are allowed in reviewing agency decision (1) if necessary to determine whether agency has considered all relevant factors and has explained its decision, (2) when agency has relied on documents not in record, or (3) when supplementing record is necessary to explain technical terms or complex subject matter.

In re Emerald Outdoor Advertising, L.L.C., 300 B.R. 775, 42 Bankr.Ct.Dec. 33 , Bankr.E.D.Wash., Oct 31, 2003.

Chapter 11 debtor moved to assume certain executory leases to operate billboards on deed of trust property, and party that had purchased deed of trust property at foreclosure sale objected and moved for relief from stay in order to continue litigating her dispute with bankrupt advertising company in tribal court. The Bankruptcy Court, Patricia C. Williams, Chief Judge, held that: (1) validity of conveyance of interest in Indian trust land is not conditioned on a recording of conveyance document with the Bureau of Indian Affairs (BIA); (2) conveyance of interest in Indian trust land could be recorded either with county auditor or with the BIA, and where deed of trust was recorded with county auditor whereas lease was recorded with the BIA, it was the first recorded interest which had priority; (3) assignment by deed of trust holder, a non-Indian, of deed of trust interest that it was granted in Indian trust land did not have to be approved by the BIA in order to be valid; (4) prior decision of bankruptcy court had no preclusive effect on priority dispute; and (5) under Washington law, where deed of trust, having been recorded first, was superior to lease that allowed lessee to use portion of deed of trust land to maintain three billboards, foreclosure terminated and extinguished lessee's junior interest in property.

Motion denied.
· Federal courts defer to agency's interpretation of its own regulations, but only when that interpretation is in form of formal or official pronouncement of agency.

West Virginia District Court
Ohio Valley Environmental Coalition v. Horinko, 279 F.Supp.2d 732 , S.D.W.Va., Aug 29, 2003.
Group of concerned citizens and environmental and recreational organizations brought action under Clean Water Act (CWA) challenging the decision of the Environmental Protection Agency (EPA) to approve the antidegradation implementation procedures of the State of West Virginia. On cross-motions for summary judgment, the District Court, Goodwin, J., held that: (1) injury in fact to members' aesthetic, conservation, and economic interests was sufficient to give environmental association standing; (2) classification of large segments of Kanawha and Monongahela Rivers as Tier 1 waters was arbitrary and capricious; (3) allowing discharge from publicly owned wastewater treatment facility, so long as there was "net decrease in the overall pollutant loading discharged to the combined receiving waters," was arbitrary and capricious; (4) deeming nonpoint sources in compliance if best management practices were installed and maintained was reasonable; (5) giving the state discretion in certain circumstances to determine whether particular waters were overall of high quality was reasonable; (6) allowing 10 percent reduction in available assimilative capacity of individual pollutant parameters from individual discharge before Tier 2 review was required was reasonable; and (7) approval of trading provisions was reasonable.

Motions granted in part and denied in part.
· A court should accept an agency's factual findings if those findings are supported by substantial evidence on the record as a whole, even if there are alternative findings that could be supported by substantial evidence; particular deference is given by the court to an agency with regard to scientific matters in its area of technical expertise.
· To demonstrate Article III standing, a plaintiff must show that: (1) it has suffered an injury in fact that is concrete and particularized and actual or imminent, not conjectural or hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant; and (3) it is likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision.
· An agency charged with implementing a statute is not free to evade the unambiguous directions of the law merely for administrative convenience.
· A court should defer to a federal agency's reasonable interpretation of a state regulation, but the agency is not permitted to effectively amend the regulation to give it a meaning that the text of the regulation does not fairly support.
· An agency's prior choice of one reasonable interpretation of the law does not preclude the agency from reconsidering its position in light of its ongoing experience and accumulated knowledge and adopting another reasonable interpretation.
· An agency's data selection and choice of statistical methods are entitled to great deference and its conclusions with respect to data and analysis need only fall within a zone of reasonableness; however, this standard does not compel the court to abdicate its judicial function, and the court is mindful that an agency must fully explicate its course of inquiry, its analysis, and its reasoning.

Circuit Courts

D.C. Circuit

Consolidated Edison Company of New York, Inc. v. F.E.R.C., 347 F.3d 964 , D.C.Cir., Nov 07, 2003.
State-created nonprofit corporation in charge of operating state's bulk electric power transmission system challenged Federal Energy Regulatory Commission's (FERC) rejection of corporation's request to retroactively revise rates for operating reserves as remedy for spiking reserve prices. Transmission facility owners also challenged FERC's rejection of owners' allegation that corporation had violated its own tariff. The Court of Appeals, Tatel, Circuit Judge, held that: (1) FERC lacked authority under Federal Power Act (FPA) to retroactively lower suppliers' rates for short-term operating reserves; (2) FERC had to offer explanation for its conclusion that temporary extraordinary procedures (TEP) granted to corporation were unavailable as remedy; and (3) upon corporation's violation of services tariff, FERC was required either to follow its general policy of providing refunds or explain its divergence from that policy.

Petitions granted in part and denied in part; remanded.
· Federal Energy Regulatory Commission's (FERC) interpretations of tariffs receive Chevron-like deference.
· Federal Energy Regulatory Commission (FERC) lacked authority under Federal Power Act (FPA) to retroactively lower power suppliers' rates for short-term operating reserves, in conjunction with its approval of request, by state- created nonprofit corporation in charge of operating state's bulk power transmission system, to place cap on rapidly rising rates; FERC's authority to waive 60-day notice period for allowing cap to become effective did not give it authority to violate filed rate doctrine and rule against retroactive rulemaking.
· Federal Energy Regulatory Commission (FERC) fell short of its obligation of reasoned decisionmaking by concluding summarily that temporary extraordinary procedures (TEP) granted to state-created nonprofit corporation in charge of operating state's bulk electric power transmission system were unavailable as remedy for spike in price of short-term operating reserves; FERC pointed to only one case as precedent for limiting scope of TEP to technical miscalculations, and cited case did not express any such limitation.
1st Circuit

In re Jones, 300 B.R. 133, 92 Fair Empl.Prac.Cas. (BNA) 1499, 42 Bankr.Ct.Dec. 4, Bankr. L. Rep. P 78,939 , 1st Cir.BAP (Mass.), Oct 08, 2003.

Creditor, who had been awarded damages by the Massachusetts Commission Against Discrimination (MCAD) on her prepetition sexual harassment complaint against Chapter 7 debtor, filed adversary complaint, seeking determination that the debt was nondischargeable. The United States Bankruptcy Court for the District of Massachusetts, Joel B. Rosenthal, J., granted creditor's motion for summary judgment. Debtor appealed. The Bankruptcy Appellate Panel (BAP), Vaughn, J., held that: (1) under principles of collateral estoppel, creditor could rely on the MCAD determination in support of her motion for summary judgment; (2) creditor established that debtor caused her harm; (3) evidence supported finding that debtor's actions were deliberate or intentional and that he intended to cause creditor harm; and (4) malice was inherent in finding that debtor was liable for sexual harassment.

Affirmed.
· Preclusive effect is given not only to state judicial proceedings, but also to facts found by a state agency acting in a judicial capacity that resolves disputed issues of fact properly before it which the parties have had adequate opportunity to litigate.
· Determination of whether Chapter 7 debtor willfully injured creditor was necessary to the Massachusetts Commission Against Discrimination (MCAD) decision on creditor's sexual harassment complaint against him, and so, pursuant to principles of collateral estoppel, creditor could rely on the MCAD decision in support of her summary judgment motion in her subsequent nondischargeability proceeding before the bankruptcy court; creditor demonstrated that debtor's conduct was intentionally or in effect hostile, intimidating, or humiliating to her in a way that affected the performance or conditions of her employment, creditor showed that debtor's conduct did in fact affect and interfere with her work environment, and MCAD awarded damages to creditor for lost wages and emotional distress suffered as a direct and probable consequence of debtor's unlawful sexual harassment.

5th Circuit

Alfaro v. C.I.R., 349 F.3d 225, 92 A.F.T.R.2d 2003-6914, 2003-2 USTC P 50,715 , 5th Cir., Nov 06, 2003.
Taxpayers petitioned for redetermination of deficiencies arising from disallowed deduction for nonpersonal business interest paid on prior tax deficiencies. The United States Tax Court, 2002 WL 31870535, Swift, J., entered judgment in favor of the Internal Revenue Service (IRS). Taxpayers appealed. The Court of Appeals, Wiener, Circuit Judge, held that treasury regulation, providing that payment of interest on tax deficiencies of individual taxpayer was nondeductible personal interest, regardless of whether tax liability generating interest was owed on income from taxpayer's business, was valid.

Affirmed.
· Administrative agency regulations are valid and must be upheld if they implement the related statute in some reasonable way or if they are based on a permissible construction of the statute.

6th Circuit

U.S. v. Cinemark USA, Inc., 348 F.3d 569, 14 A.D. Cases 1788, 2003 Fed.App. 0395P , 6th Cir.(Ohio), Nov 06, 2003.
Government filed action against corporate movie theater owner for alleged violations of Americans with Disabilities Act (ADA) by its theaters with stadium-seating. After denying owner's motion to dismiss, transfer, or stay, 66 F.Supp.2d 881, the United States District Court for the Northern District of Ohio, Donald C. Nugent, J., granted summary judgment for owner, and government appealed. The Court of Appeals, Rogers, Circuit Judge, held that: (1) regulation setting forth wheelchair accessibility requirements for public assembly areas required owner to provide comparable viewing angles for wheelchair users and general public; (2) Justice Department's interpretation of regulation did not amount to new substantive requirement subject to notice and comment procedures of Administrative Procedure Act (APA); and (3) action was not barred by collateral estoppel.

Reversed and remanded.
· Deference should generally be given to an agency's interpretation of a regulation when the agency has been given responsibility to issue regulations under the statute in question, to explain the responsibilities of those concerned under the statute, and to enforce the statute in court; even greater deference is due when an agency is interpreting its own regulations.
· An agency's enforcement of a general statutory or regulatory term against a regulated party cannot be defeated on the ground that the agency has failed to promulgate a more specific regulation; the choice made between proceeding by general rule or by individual, ad hoc litigation is one that lies primarily in the informed discretion of the administrative agency.
· Movie theater owner's reliance on state's determination of owner's compliance with state accessibility requirements that were certified as meeting requirements of Americans with Disabilities Act (ADA) did not estop federal government from pursuing enforcement action to require owner to provide wheelchair users with viewing angles comparable to those of viewing public, although due process concerns might limit scope of remedies that government could impose, and owner's reliance on certification process weighed strongly in favor of making relief apply on prospective basis only.

9th Circuit

Ali v. Ashcroft, 346 F.3d 873, 3 Cal. Daily Op. Serv. 8489, 2003 Daily Journal D.A.R. 10,633 , 9th Cir.(Wash.), Sep 17, 2003.

Aliens brought habeas corpus petition seeking injunction to prevent their removal to Somalia, and moved to certify nationwide habeas and declaratory class, asserting that Somalia had no functioning government to accept them. The United States District Court for the Western District of Washington, Marsha J. Pechman, J., 213 F.R.D. 390, granted permanent injunction and motion for class certification. Government appealed. The Court of Appeals, Tashima, Circuit Judge, held that: (1) statute prohibiting court from reviewing final order of removal unless alien had exhausted administrative remedies did not apply to aliens' petition; (2) prudential exhaustion requirement would not be imposed; (3) jurisdiction over petition was not barred by statute precluding court jurisdiction to hear claims arising from Attorney General's discretionary decisions to execute removal orders; (4) statute governing countries to which aliens could be removed, did not authorize Attorney General to remove aliens to Somalia, inasmuch as Somalia lacked functioning government that could accept them; (5) District court did not exceed its habeas jurisdiction in certifying nationwide class; and (6) District Court could order aliens' release.

Affirmed.
· A prudential exhaustion requirement may be applied where agency expertise requires the agency to develop a proper record, relaxation of the exhaustion requirement would encourage deliberate bypass of the administrative scheme, and administrative review would allow the agency to correct its own mistakes.
· In reviewing an agency's construction of the statute it administers, the first question for the court is whether Congress has directly spoken to the precise question at issue; if so, the court must give effect to the unambiguously expressed intent of Congress, but if the statute is silent or ambiguous regarding the specific issue, the question is whether the agency's answer is based on a permissible construction of the statute.

Sierra Club v. U.S. E.P.A., 346 F.3d 955, 57 ERC 1278, 3 Cal. Daily Op. Serv. 9015, 2003 Daily Journal D.A.R. 11,343 , 9th Cir., Oct 09, 2003.
Environmental group petitioned for judicial review of order in which Environmental Protection Agency (EPA) concluded that California county would have achieved 24-hour air quality standards required by Clean Air Act (CAA) but for negative effects of transborder emissions from Mexico. County air pollution control district intervened. The Court of Appeals, O'Scannlain, Circuit Judge, held that EPA's conclusion ran counter to evidence before it, warranting remand with instructions.

Petition granted; order vacated and remanded with instructions.
Amended in --- F.3d ----, 2003 WL 22965489, 9th Cir., Dec 18, 2003.

· When court reviews agency action involving primarily issues of fact, and when analysis of the relevant documents requires a high level of technical expertise, court must defer to the informed discretion of the responsible federal agencies.
· While court's deference to agency is significant on review pursuant to Administrative Procedure Act (APA), court may not defer to an agency decision that is without substantial basis in fact.
· In reviewing agency's explanation for its action under Administrative Procedure Act (APA), court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.
· Although the normal course of action when the record fails to support an agency's decision is to remand to the agency for additional investigation or explanation, remanding with instructions is proper in exceptional cases.

11th Circuit

Georgia Power Co. v. Teleport Communications Atlanta, Inc., 346 F.3d 1033, 16 Fla. L. Weekly Fed. C 1181 , 11th Cir., Sep 29, 2003.
Power company petitioned for review of final order of Federal Communications Commission (FCC), No. PA 00-005, affirming decision by its Cable Service Bureau, which reduced company's annual utility pole rental rate charged to telecommunications service provider. The Court of Appeals, Black, Circuit Judge, held that: (1) company failed to satisfy its burden, in pole attachment dispute, to develop presumptive average number of attachers on its poles and, following request, to supply methodology and underlying data that substantiated its rate; (2) FCC did not impermissibly engage in retroactive rulemaking when it independently adopted presumptive average numbers for attachments on company's poles; (3) FCC did not act arbitrarily and capriciously when it refused to allow company to supplement record to provide information that would have substantiated its pole attachment rate; (4) FCC's inclusion of utilities and government agencies as possible "attaching entities" when determining presumptive average number of attachments, which resulted in reduction in rate that company could impose on each attaching entity, was reasonable interpretation of Telecommunications Act; (5) Telecommunications Act did not provide that FCC could only intervene in pole attachment disputes after negotiations between the parties had broken down; (6) even if Act limited FCC's power to intervene, FCC did not prematurely intervene in the parties' dispute; and (7) rate that FCC determined company could charge did not deny company just compensation for taking mandated by the Telecommunications Act.

Petition denied.
· Statute or administrative regulation does not operate retroactively merely because it applies to prior conduct, rather, statute or regulation has retroactive effect if it would impair rights a party possessed when he acted, increase his liability for past conduct, or impose new duties with respect to transactions already completed.
Georgia Power Co. v. Teleport Communications Atlanta, Inc., 346 F.3d 1047, 16 Fla. L. Weekly Fed. C 1185 , 11th Cir., Sep 29, 2003.
Utility petitioned for review of an order of the Federal Communications Commission (FCC), No. PA 00-005, 2001 WL 1412215, dismissing its appeal from an order of Cable Services Bureau setting just compensation for a taking. The Court of Appeals, Black, Circuit Judge, held that: (1) intervenors were precluded from raising issues on appeal not raised by the principal parties, and (2) without an order from the full FCC, utility could not petition court for review of order of Cable Services Bureau.

Petition dismissed.
· Only final agency actions can be subject to judicial review.
· Courts cannot waive an exhaustion requirement on the basis of futility where Congress specifically mandates exhaustion.

Other Courts

Court of Federal Claims
Williams Alaska Petroleum, Inc. v. U.S., 57 Fed.Cl. 789 , Fed.Cl., Oct 01, 2003.
Suppliers of military fuel brought suit against the United States to challenge the legality of a market-based pricing mechanism included in a series of fuel supply contracts they entered into with the Department of Defense. On cross- motions for partial summary judgment, the Court of Federal Claims, Wiese, J., held that Defense Energy Support Center (DESC) had the authority to adopt market-based economic price adjustment (EPA) clauses in supply contracts awarded during the years 1993 through 1999, pursuant to provisions of the Federal Acquisition Regulation (FAR) as well as individual and class deviations granted DESC during those years.

Plaintiffs' motion denied; defendant's cross-motion granted.
· An agency's interpretation of the rules by which it conducts its business should be respected unless plainly inconsistent with the language of the rule.

