District Courts

D.C. District Court
Evangelical Lutheran Church in America v. I.N.S., --- F.Supp.2d ----, 2003 WL 22461687 , D.D.C., Oct 30, 2003.
Alien and his employer, a non-profit religious organization, brought action against the Immigration and Naturalization Service (INS) and the United States Department of Justice (DOJ), challenging INS's decision to deny employer's application for an extension of alien's stay as an H-1B nonimmigrant, and seeking to remedy INS's improper processing of alien's I-94 card. Defendants moved to dismiss, and plaintiffs cross-moved for summary judgment. The District Court, Kennedy, J., held that: (1) it had jurisdiction to review INS's refusal to grant plaintiffs' application for an extension of stay; (2) INS failed to adequately explain why it denied application, and thus, remand was necessary; and (3) plaintiffs' claim that INS inspector erred when he stamped alien's I-94 card with an improper validity date was moot.

Defendants' motion granted in part and denied in part, and plaintiffs' motion granted in part and denied in part.
· There is a general presumption in favor of judicial review of administrative acts.
· Absent an explicit statutory bar, judicial review pursuant to the Administrative Procedure Act is available except in those rare instances where statutes are drawn in such broad terms that in a given case there is no law to apply, and a court would have no meaningful standard against which to judge the agency's exercise of discretion.

· Generally, under the Administrative Procedure Act, courts must presume the validity of agency action, and an agency's decision need not be a model of analytic precision to survive a challenge.
· Under the Administrative Procedure Act, the requirement that agency action not be arbitrary or capricious includes a requirement that the agency adequately explain its result, and an agency must therefore take whatever steps it needs to provide an explanation that will enable the court to evaluate the agency's rationale at the time of decision.
· If an agency merely parrots the language of a statute without providing a rational, much less reasoned, explanation for its result, the agency has not met its burden, under the Administrative Procedure Act's arbitrary and capricious standard of review, to adequately explain its result.
F.L. v. Thompson, --- F.Supp.2d ----, 2003 WL 22435767 , D.D.C., Oct 03, 2003.

Unaccompanied alien minor brought action against government, seeking declaration and temporary restraining order (TRO) requiring Office of Refugee Resettlement (ORR) to issue decision on his request for consent to request state juvenile court to exercise jurisdiction over him. On government's motion to dismiss, the District Court, Huvelle, J., held that, under Homeland Security Act (HSA), authority to grant or deny unaccompanied alien minor's request lay with Department of Homeland Security (DHS), not ORR.

Motion granted.
· Agency action is considered final, such that the Administrative Procedure Act (APA) permits a district court to review it, to the extent that it denies a right.
· District Court would not accord Chevron deference to decision of Office of Refugee Resettlement (ORR), based on interpretation by Department of Homeland Security (DHS) of Homeland Security Act (HSA), not to rule on alien minor's request for consent to request state juvenile court to exercise jurisdiction over him, where such decision was embodied in correspondence, and thus was not sufficiently definitive or formal enough to warrant deference.
· While Chevron deference is not necessarily limited to agency-promulgated regulations, interpretations contained in documents such as policy statements, agency manuals and enforcement guidelines do not warrant Chevron-style deference.
· Although interpretations of Homeland Security Act (HSA) presented in correspondence from Office of Refugee Resettlement (ORR) and Department of Homeland Security (DHS) were not entitled to Chevron deference, such interpretations were eligible to claim respect according to their persuasiveness.

Hawaii Longline Ass' v. National Marine Fisheries Service, --- F.Supp.2d ----, 2003 WL 22433320 , D.D.C., Oct 06, 2003.

Association brought action seeking to set aside regulations and a biological opinion issued by National Marine Fisheries Service (NMFS) affecting regional fishery management plan. Summary judgment was granted for association, 281 F.Supp.2d 1. On party's motion for reconsideration, the District Court, Kollar- Kotelly, J., held that: (1) court's reconsideration of its judgment was warranted; (2) agency failed to show that there was serious possibility that it could substantiate its decision; and (3) court stayed its mandate under its equitable authority.

Motion granted in part and denied in part.
· A court's decision to remand without vacatur is determined, in no small part, by considering whether the deficiencies that pervade the agency's actions are likely to be rectified.
· Staying a mandate assumes that an underlying agency action is substantively deficient, but due to equitable considerations, relieves the parties from the onerous results of the court's holding until the agency can redo its analysis.
· A court may remand without vacatur where there is at least a serious possibility that the agency will be able to substantiate its decision given an opportunity to do so, and when vacating would be disruptive.
Alabama District Court
American Canoe Ass'n v. White, 277 F.Supp.2d 1244 , N.D.Ala., Aug 15, 2003.
Environmental groups brought suit, under National Environmental Policy Act (NEPA), challenging decision by the Army Corps of Engineers (COE) to issue Clean Water Act (CWA) discharge permit for the construction of a dam and reservoir without conducting environmental impact statement (EIS). On cross- motions for summary judgment, No. CV-00-BE-1795-NE, the District Court, Bowdre, J., held that: (1) COE adequately addressed need for additional water source in area and took requisite hard look at that need, as required by NEPA, when conducting environmental assessment of impact of project; (2) COE, in issuing finding of no significant impact (FONSI) and CWA permit, failed to take requisite hard look, under NEPA, at cumulative effects of other proposed projects in area, future water quality of proposed reservoir, or effect proposed dam would have on fork of river; and (3) even if COE took hard look at such issues, COE failed to make convincing case for its FONSI.

Motions granted in part, denied in part, and matter remanded.
· Where initial level of judicial review of agency action lies in district court, district court does not act as a fact-finder, and instead, task of reviewing court is to apply the appropriate standard of review, under Administrative Procedures Act (APA), to agency decision based on record agency presents to reviewing court.
· While district court's review of agency action, under arbitrary and capricious standard, must be narrow and must presume agency action valid, court can only uphold agency's decision on those grounds upon which record discloses that its action was based; court is not commissioned to remake administrative determinations on different bases than those considered and relied upon by administrative agencies charged with making of those decisions.
· Reviewing court may remand case to agency for additional investigation or explanation if record before agency does not support agency action, if agency has not considered all relevant factors, or if reviewing court simply cannot evaluate challenged agency action on basis of record before it.
Iowa District Court
Shain v. Veneman, 278 F.Supp.2d 1006 , S.D.Iowa, Aug 19, 2003.
City residents initiated action against Secretary of the United States Department of Agriculture (USDA) arising out of construction, in proximity to property used by residents, of two sewage lagoon ponds in a 100-year flood plain. Government moved to dismiss for lack of standing. The District Court, Gritzner, J., held that: (1) occurrence of 100-year flood was possible future injury which did not satisfy injury in fact requirement, and (2) likelihood of favorable decision redressing alleged injury was speculative.

Motion granted.
· Whether suing under particular statute or seeking judicial review under Administrative Procedure Act, a party must have standing.
· Irreducible constitutional minimum of standing requires a plaintiff generally to demonstrate three things: (1) that plaintiff has suffered "injury in fact," an invasion of a judicially cognizable interest which is (a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical, (2) that there is a causal connection between injury and conduct complained of, that is, injury must be fairly traceable to challenged action of defendant, and not result of independent action of some third party not before court, and (3) that it be likely, as opposed to merely speculative, that injury will be redressed by a favorable decision.

Kansas District Court
Richardson v. Fowler Envelope Co., LLC, --- F.Supp.2d ----, 2003 WL 22434043 , D.Kan., Oct 27, 2003.
Former employee brought suit against former employer, corporation, which was allegedly employer's parent, and others, alleging violations of Fair Labor Standards Act (FLSA) and Title VII, as well as state law claims of fraud, misrepresentation, misconduct, and breach of covenant of good faith and fair dealing. On motions to dismiss for lack of personal jurisdiction, for lack of subject matter jurisdiction, and for failure to state claim, the District Court, Vratil, J., held that: (1) employee failed to present prima facie showing of personal jurisdiction, under Kansas long-arm statute and due process clause, over corporation; (2) employee failed to allege that he filed charge of discrimination with either the Equal Employment Opportunity Commission (EEOC) or the Kansas Human Rights Commission, as required to plead exhaustion of administrative remedies and establish existence of subject matter jurisdiction in connection with his Title VII claim; (3) employee was not required to exhaust administrative remedies, under Kansas law, with regards to his claim that defendants engaged in fraud, misrepresentation and misconduct in responding to investigation by Kansas Department of Human Resources (KDHR) into his claim for unemployment benefits; and (4) Kansas law did not imply covenant of good faith and fair dealing in employment-at-will contracts.

Motions sustained in part, and denied in part.
· Due process requires "minimum contacts" between nonresident defendant and forum state in order to subject nonresident to personal jurisdiction in forum state.
· "Specific personal jurisdiction" exists, in accordance with due process requirements, over a matter in the forum state if nonresident defendant purposely avails itself of privilege of conducting activities within forum state, thus invoking the benefits and protections of its laws.
· "Doctrine of exhaustion of administrative remedies" is directed toward promoting proper relationships between courts and administrative agencies charged with particular administrative and regulatory duties; it promotes orderly procedure and requires a party to exhaust administrative sifting process with respect to matters peculiarly within competence of agency.

Massachusetts District Court
U.S. v. Lachman, 278 F.Supp.2d 68 , D.Mass., Aug 14, 2003.
Defendants, convicted of violating Export Administration Act, moved for new trial or judgment notwithstanding verdict. The District Court, Woodlock, J., held that: (1) court's failure to inquire about propriety of joint representation of defendant and his controlled corporations did not warrant new trial, but (2) regulation proscribing unlicensed export of controls that were "specially designed" for listed manufacturing equipment was too vague to support criminal liability.

Motion granted in part and denied in part.
· Court must accord considerable deference to agency's interpretation of its own regulation, rejecting it only if it is plainly erroneous or inconsistent with regulation.
· Where there are several competing interpretations of regulation, court must give effect to agency's interpretation so long as it sensibly conforms to purpose and wording of regulation.
· Judicial deference to agency's interpretation of its own regulation is particularly important where technically complex statutory scheme is backed by even more complex and comprehensive set of regulations.
· Otherwise unambiguous regulatory language may be rendered too vague to support criminal liability by particular construction promulgated pursuant to statute by responsible executive agency.

Michigan District Court
Vansickle v. Commissioner of Social Security, 277 F.Supp.2d 727, 91 Soc.Sec.Rep.Serv. 389 , E.D.Mich., Jul 18, 2003.
Review was sought on behalf of minor claimant of decision by Commissioner of Social Security denying claim for supplemental security income (SSI). The District Court, Lawson, J., held that claimant's impairment was functionally equivalent to listed impairment.

Reversed and remanded.
· "Substantial evidence" standard of review means more than a mere scintilla; it means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

North Carolina District Court
U.S. v. Duke Energy Corporation, 278 F.Supp.2d 619 , M.D.N.C., Aug 26, 2003.
United States sued owner of coal-fired electricity generating plants for violations of Clean Air Act (CAA). Environmental groups intervened as plaintiffs. On cross-motions for summary judgment, the District Court, Bullock, J., held that: (1) test for determining whether modification made at generating unit was "routine maintenance, repair, and replacement," within meaning of exemption from CAA's new source review (NSR) requirements, was whether modification was routine in industry; (2) "net emissions increase" results from modification made at generating unit, within meaning of NSR requirements, only if there is resulting increase in hourly emissions rate; and (3) owner's failure to obtain preconstruction permit before making modification constituted continuing violation for limitations purposes.

Government's motion granted in part and denied in part; intervenors' motion denied; owner's motion denied.
· Judicial deference to agency interpretation of statutory scheme it is entrusted to administer is particularly appropriate where subject being regulated is technical and complex.
· Agency's interpretation of its own regulations must be given controlling weight unless it is plainly erroneous or inconsistent with regulation.
· Agency's interpretation of statute or regulation that conflicts with prior interpretation is entitled to considerably less judicial deference than consistently held agency view.
· Once agency gives its regulation interpretation, it can only change that interpretation as it would formally modify regulation itself: through process of notice and comment rulemaking.
· Once agency issues determination or ruling, it must either follow its own precedents or explain why it departs from them.

Puerto Rico District Court
Vega-Muniz v. Metropolitan Life Ins. Co., 278 F.Supp.2d 146, 31 Employee Benefits Cas. 1976, D.Puerto Rico, Jul 31, 2003.
Participant in group long-term disability (LTD) plan, who allegedly suffered from frontal lobe syndrome, an organic disorder, brought Employee Retirement Income Security Act (ERISA) suit against plan administrator, after it terminated his benefits. On administrator's motion for summary judgment, the District Court, Pieras, Senior District Judge, held that administrator's findings that participant, who had symptoms of major depression, suffered from mental, rather than physical disabling condition, and thus that benefits payable under plan were limited to 24 months, were not arbitrary and capricious.

Motion granted.
· Evidence is "substantial" if it is reasonably sufficient to support a conclusion.

Circuit Courts

D.C. Circuit

Consumer Electronics Ass'n v. F.C.C., 347 F.3d 291, 30 Communications Reg. (P&F) 1063 , D.C.Cir., Oct 28, 2003.
Trade association sought review of order of Federal Communications Commission (FCC) requiring all televisions with display of 13 inches or greater to include tuner capable of receiving and decoding digital television (DTV) signals. The Court of Appeals, Roberts, Circuit Judge, held that: (1) petition for review was not premature when filed on same day as FCC's order was published in Federal Register; (2) FCC had authority under All Channel Receiver Act (ACRA) to require that TVs include over-the-air tuners capable of decoding DTV signals; and (3) order was based on reasoned decisionmaking for purposes of Administrative Procedure Act (APA).

Petition denied.
· Court of Appeals lacks jurisdiction to entertain a prematurely filed petition for review under statute providing that petition for review of federal agency order must be filed within 60 days after entry of final order.
· Petition for review filed after public notice of administrative order, but still on the same day, is not premature under statute providing for filing of petition for judicial review of order within 60 days after its entry.

Domtar Maine Corp., Inc. v. F.E.R.C., 347 F.3d 304 , D.C.Cir., Oct 28, 2003.

Owner of dams upstream from its hydroelectric facilities sought review of Federal Energy Regulatory Commission (FERC) order denying exemption from licensing requirement. The Court of Appeals, Tatel, Circuit Judge, held that: (1) upstream dams were not exempt from licensing requirement, and (2) finding that upstream dams enhanced downstream power generation, and thus required licenses, was not arbitrary or capricious.

Relief denied.
· Agency order which merely denies rehearing of another order is not itself reviewable.
· Petition for review of agency order must specify order or part thereof to be reviewed; failure to specify correct order can result in dismissal of petition.
· Party may appeal from one agency order despite referring only to different order in its petition if petitioner's intent can be fairly inferred from petition or documents filed more or less contemporaneously with it.
· Petition for review of unreviewable agency order denying rehearing would not be dismissed, where petitioner's intent to seek review of underlying order could be fairly inferred and agency was not prejudiced by petitioner's mistake.
LeBoeuf, Lamb, Greene & MacRae, L.L.P. v. Abraham, 347 F.3d 315 , D.C.Cir., Oct 28, 2003.

Law firm that lost bid for contract to provide expert legal counsel to Department of Energy (DOE) in connection with nuclear waste repository site brought action against DOE, alleging that Department acted arbitrarily and capriciously and contrary to its own regulations in awarding contract to competing bidder. After case was transferred, parties cross-moved for summary judgment. The United States District Court, 215 F.Supp.2d 73, Ricardo M. Urbina, J., granted DOE's motion. Law firm appealed. The Court of Appeals, Rogers, Circuit Judge, held that: (1) triable issues existed regarding whether DOE conducted adequate evaluation of competitor's potential organizational conflict of interest, and (2) fact that DOE cancelled contract awarded to competitor after only two of the ten years contemplated by the request for proposals (RFP) did not render law firm's request for directed award of contract moot.

Vacated and remanded.
· The court's role in reviewing agency contract decisions is limited to determining whether the agency acted in accord with applicable statutes and regulations and had a rational basis for its decisions.
· On review of an administrative agency's contract decisions, the agency is entitled to a presumption of regularity.

Marseilles Land and Water Co. v. Federal Energy Regulatory Com'n., 345 F.3d 916, 358 U.S.App.D.C. 115 , D.C.Cir., Oct 10, 2003.

Applicant, which had filed a preliminary permit application for a hydroelectric project before a competing developer filed its development application for the same site, and, after the intervention deadline, filed a notice of intent to submit a competing development application, filed petition for review of Federal Energy Regulatory Commission (FERC) orders rejecting as untimely the applicant's notice of intent and rejecting its request to waive the deadline for filing the notice of intent. The Court of Appeals, Silberman, Senior Circuit Judge, held that FERC's interpretation of its ambiguous regulation, pursuant to which a permit applicant wishing to ensure its priority must follow up with a development application, or a notice of intent to file such application, within the intervention period, even if that application competes only against itself, was not unreasonable.

Petition for review denied.
· Administrative agency may not slip by the notice and comment rule-making requirements needed to amend a rule by merely adopting a de facto amendment to its regulation through adjudication.
· Agencies are entitled to great deference in the interpretation of their own rules.

Federal Circuit

Paralyzed Veterans of America v. Secretary of Veterans Affairs, 345 F.3d 1334 , Fed.Cir., Sep 22, 2003.
Veterans groups petitioned for direct review of validity of Department of Veterans Affairs' (VA) regulations under Veterans Claims Assistance Act (VCAA), dealing with assistance VA was required to provide to individuals claiming benefits. The Court of Appeals, Prost, Circuit Judge, held that: (1) regulation permitting VA to decide veteran's claim if veteran failed to respond to VA's request for information necessary to substantiate claim within 30 days conflicted with provision of VCAA allowing claimants one year to respond, but (2) other challenged regulations were not arbitrary, capricious, abuse of discretion, or otherwise contrary to VCAA.

Petition granted in part and denied in part.
· Power of administrative agency to administer congressionally created program necessarily requires formulation of policy and making of rules to fill any gap left, implicitly or explicitly, by Congress.
· Government officials are presumed to act in good faith and with regularity, and thus court will not invalidate agency regulation based on assumption that government officials will fail to do what regulation requires.
· Agency may change its interpretation of underlying statutory provision even absent any alteration in that provision, so long as reason for change is explained and change does not conflict with underlying statute.

3rd Circuit

Sierra v. Romaine, 347 F.3d 559 , 3rd Cir.(Pa.), Oct 29, 2003.
Petitioner, an unadmitted, inadmissible alien who had entered United States in 1980 as part of Mariel boatlift from Cuba, sought habeas corpus relief, challenging detention that occurred after he had been ordered deported and Cuba had refused to accept him. The United States District Court for the Middle District of Pennsylvania, James M. Munley, J., denied relief. Petitioner appealed. The Court of Appeals, Greenberg, Circuit Judge, held that: (1) Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) applied to alien, but (2) temporal limit on post-removal detention for resident aliens did not apply to alien.

Affirmed.
· A governmental agency may change its interpretation of a statute, and ordinarily it should make such a change if it believes that its prior interpretation was incorrect; thus, the Court of Appeals has no intention of discouraging agencies from reevaluating their positions regarding the meaning of statutes.
· An agency's interpretation of a statute is entitled to deference in accordance with the thoroughness evident in the agency's consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.

4th Circuit

Sea Island Comprehensive Healthcare Corp. v. U.S. Dept. of Health & Human Services, 79 Fed.Appx. 563, 2003 WL 22451772 (4th Cir.) (Not selected for publication in the Federal Reporter) , 4th Cir., Oct 29, 2003.
Operator of long term care facility petitioned for review of decision of United States Department of Health and Human Services (HHS) to impose civil money penalties for operator's immediate jeopardy level violation of Medicare and Medicaid participation requirements. The Court of Appeals held that: (1) operator was given fair notice of infection control program requirements for Medicare and Medicaid participation; (2) operator waived claim that imposition of sanctions by HHS violated the Administrative Procedure Act and the Due Process Clause; (3) ALJ did not err in applying regulatory definition of immediate jeopardy in imposing civil money penalties; and (4) substantial evidence supported finding by HHS that operator was out of compliance of infection control program requirements for Medicare and Medicaid participation.

Petition denied.
· Operator of long term care facility waived claim that the imposition of sanctions by United States Department of Health and Human Services (HHS) violated the Administrative Procedure Act and the Due Process Clause by failing to raise issue before agency.
· ALJ did not err in applying regulatory definition of immediate jeopardy in imposing civil money penalties against operator of long term care facility for violating Medicare and Medicaid participation requirements.

5th Circuit

BCCA Appeal Group v. U.S. E.P.A., 348 F.3d 93, 57 ERC 1257 , 5th Cir., Oct 28, 2003.
Industries, local government, and environmental groups petitioned for review of Environmental Protection Agency (EPA) rule approving Texas's state implementation plan (SIP) for ozone attainment in Houston-Galveston area. The Court of Appeals, W. Eugene Davis, Circuit Judge, and Restani, Judge, Court of International Trade, sitting by designation, held that EPA's approval of SIP was not arbitrary, capricious, or contrary to law.

Relief denied.
· Agency decision is "arbitrary and capricious" only where agency has considered impermissible factors, failed to consider important aspects of problem, offered explanation for its decision that is contrary to record evidence, or is so irrational that it could not be attributed to difference in opinion or result of agency expertise.
· Agency decisions will be upheld on judicial review so long as agency examined relevant data and articulated satisfactory explanation for its action, including rational connection between facts found and choice made.
· Reviewing court must be most deferential to agency where agency's decision is based upon its evaluation of complex scientific data within its technical expertise.
· Where statute is silent or ambiguous on issue, and agency's interpretation results from sufficiently formal and deliberative process, court will defer to agency's interpretation of statute if it is reasonable.

Roberts v. U.S. R.R. Retirement Bd., 346 F.3d 139 , 5th Cir., Sep 11, 2003.

Claimant sought judicial review of Railroad Retirement Board's refusal to reopen the denial of his first application for a disability annuity. The Court of Appeals, E. Grady Jolly, Circuit Judge, held, in a matter of first impression, that Court of Appeals lacked jurisdiction to review Board's refusal to reopen.

Dismissed.
· Allowing judicial review of an administrative agency action not specifically provided for by the governing statute would impermissibly expand the jurisdiction of the Court of Appeals.

7th Circuit

Buntrock v. S.E.C., 347 F.3d 995, Fed. Sec. L. Rep. P 92,610 , 7th Cir.(Ill.), Oct 29, 2003.
Corporate executive brought action to stay filing of suit against him by Securities and Exchange Commission (SEC) on ground that SEC failed to investigate him in impartial manner. The United States District Court for the Northern District of Illinois, Wayne R. Andersen, J., 2003 WL 260681, dismissed complaint, and executive appealed. The Court of Appeals, Posner, Circuit Judge, held that executive's suit to stay SEC enforcement action was frivolous.

Affirmed.
· Agency's action in issuing complaint is not final, appealable order; judicial review must await agency's decision concluding proceeding kicked off by complaint.
· Civil defendant does not have constitutional right to conflict-free agency determination of whether to sue him civilly unless conflict laps over into trial.

9th Circuit

Davis v. U.S. E.P.A., 348 F.3d 772, 3 Cal. Daily Op. Serv. 9429, 2003 Daily Journal D.A.R. 11,976 , 9th Cir., Oct 30, 2003.
Governor of California and state air resources board petitioned for judicial review of order of Environmental Protection Agency (EPA) denying state's request for waiver, pursuant to Clean Air Act, of oxygen level requirement under federal reformulated gasoline program. Amending and superseding its prior opinion, 336 F.3d 965, on denial of panel rehearing, the Court of Appeals, Canby, Circuit Judge, held that: (1) governor and board had standing to petition for review of EPA's order; (2) EPA reasonably interpreted statute as requiring that state seeking waiver of program's oxygen level requirement "clearly demonstrate" impact of waiver for each applicable national ambient air quality standard (NAAQS); (3) EPA's determination that state failed to demonstrate clearly that maintaining oxygen level requirement would prevent or interfere with its ability to comply with ozone NAAQS was rationally based on scientific evidence, and was not arbitrary or capricious; (4) EPA abused its discretion when it refused to consider effect that waiver would have on NAAQS for particulate matter (PM) in evaluating waiver request; (5) EPA was not required to decide state's waiver request by means of rulemaking; and (6) state was not exempted from compliance with waiver requirement.

Petition granted, order vacated, and matter remanded with instructions.
· That agency reached its interpretation of statute through means less formal than notice and comment rulemaking does not automatically deprive that interpretation of judicial deference otherwise due; deference afforded agency depends in significant part upon interpretive method used and nature of question at issue.
· Chevron deference was warranted on review of Environmental Protection Agency's (EPA) interpretation of provision of Clean Air Act allowing EPA to waive oxygen level requirement under federal reformulated gasoline program, even though EPA engaged in informal agency adjudication of state's waiver request, given interstitial nature of legal question, EPA's related expertise, importance of question to statute's administration, complexity of that administration, and careful consideration given by EPA to question.
· Under Administrative Procedure Act (APA) arbitrary and capricious standard of review, court must engage in substantial inquiry, but should not substitute its judgment for that of the agency; court must instead presume that agency acted lawfully and so conclude unless thorough inspection of record yields no discernible rational basis for agency's action.
· Absent express congressional direction to the contrary, agencies are free to choose their procedural mode of administration.

Other Courts

Court of International Trade

ALZ N.V. v. U.S., 283 F.Supp.2d 1302 , CIT, Jul 11, 2003.
Foreign producer brought action challenging certain aspects of countervailing duty order on stainless steel plate in coils from Belgium. Domestic producers intervened. On plaintiff's motion for judgment on agency record, the Court of International Trade, Wallach, J., held that: (1) Commerce could not retroactively apply its amended countervailing duty regulations; (2) government's decision to invest was not made at time memorandum of understanding (MOU) was signed; and (3) Commerce did not have to adjust cash deposit rate of estimated countervailing duties.

Motion granted; matter remanded to agency.
· If Congress's intention with regard to countervailing duty statute is not judicially ascertainable, court must consider whether Commerce's interpretation of statute is reasonable in light of overall statutory scheme.
· General rule disfavoring retroactivity applies to administrative regulations.

Judicial Panel on Multidistrict Litigation

In re Federal Energy Regulatory Com'n., 278 F.Supp.2d 1379 , Jud.Pan.Mult.Lit., Aug 11, 2003.
Upon filing of notice of multicircuit petitions for review, the Judicial Panel on Multidistrict Litigation, Wm. Terrell Hodges, Chairman, held that petition for review did not meet the statutory criteria for inclusion in notice of multicircuit petitions for review where petition did not exhibit the requisite circuit court "filed or received" stamp.

Notice stricken
· Petition for review did not meet the statutory criteria for inclusion in notice of multicircuit petitions for review, and therefore would be stricken; petition did not exhibit the requisite circuit court "filed or received" stamp.

