District Courts

Maryland District Court
Smith v. Continental Cas. Co., 276 F.Supp.2d 447 , D.Md., Aug 04, 2003.
See summaries – 8/20.
Massachusetts District Court
Monahan v. Winn, 276 F.Supp.2d 196 , D.Mass., Aug 12, 2003.
Prisoners challenged Bureau of Prisons (BOP) policy of no longer designating offenders to community confinement. The District Court, Gertner, J., held that: (1) Prison Litigation Reform Act's (PLRA) exhaustion requirement did not apply to habeas petition challenging policy; (2) BOP's prior practice of designating certain offenders to serve all or part of terms of imprisonment in community confinement was legal; (3) current policy was not exempt from notice and comment requirements of Administrative Procedure Act (APA); (4) retroactive application of policy violated Ex Post Facto Clause; (5) retroactive application of policy violated Due Process Clause; and (6) injunction would be issued with respect to two prisoners.

Order accordingly.
· Unless an agency rule is of a type excepted from the Administrative Procedure Act (APA), violation of the APA's notice and comment procedural prerequisites renders it invalid.
· A law does not implicate due process unless it bears on a person's life, liberty, or property interest.

New Mexico District Court
McKown v. U.S. Dept. of Agriculture, 276 F.Supp.2d 1201 , D.N.M., Jul 08, 2003.
Farmers brought action seeking judicial review of final decision by Farm Service Agency (FSA) of United States Department of Agriculture (USDA) finding them ineligible for Marketing Loss Assistance Program (MLAP) payments under production flexibility contracts (PFCs) with Commodity Credit Corporation (CCC). The District Court, Smith, United States Magistrate Judge, held that: (1) USDA's ruling was subject to judicial review, but (2) finding that farmers were ineligible for MLAP payments after they filed for bankruptcy was not arbitrary.

Affirmed.
· Judicial review of agency action is precluded only where court would have no meaningful standard against which to judge agency's exercise of discretion.
· Duty of court reviewing agency action under "arbitrary or capricious" standard is to ascertain whether agency examined relevant data and articulated rational connection between facts found and decision made.
· Court reviewing agency decision must determine whether agency considered all relevant factors and whether there was clear error of judgment.
· Party challenging agency action bears burden of proving that action was arbitrary and capricious.

New York District Court


Baker v. Krieger, --- F.Supp.2d ----, 2003 WL 22388814 , W.D.N.Y., Sep 04, 2003.

State prison inmate brought § 1983 action against prison drill instructor, alleging use of excessive force in violation of inmate's Eighth Amendment rights. On instructor's summary judgment motion, the District Court, Larimer, J., held that inmate's belief that, based on his previous experience with filing an administrative grievance, his efforts to use the grievance process would be futile, did not excuse his failure to exhaust his administrative remedies.

Motion granted.
· If a statute mandates exhaustion of administrative remedies prior to bringing suit, even a futile administrative process must be utilized.

Ohio District Court
U.S. v. Ohio Edison Co., 276 F.Supp.2d 829, 33 Envtl. L. Rep. 20,253 , S.D.Ohio, Aug 07, 2003.
Environmental Protection Agency (EPA), Connecticut, New Jersey and New York brought suit against electric power company, alleging it violated the Clean Air Act (CAA). Following bench trial on issue of liability, the District Court, Sargus, J., held that: (1) construction activities at power plant constituted "physical changes," within definition of "modification" in CAA, which would trigger plant's duty to comply with new source review program (NSRP) of CAA; (2) EPA's narrow approach for considering whether activities at plant were "routine maintenance, repair or replacement" activities that were exempt from compliance with NSRP was reasonable; (3) activities were not "routine maintenance, repair or replacement" activities; (4) EPA's decision to disregard "actual to potential" to emit test, in calculating pollution emission increases resulting from activities to determine applicability of serious deterioration (PSD) measurements under CAA, was reasonable; (5) company was obligated to calculate projected change in pollution emissions that would result from activities "prior" to construction to determine whether activities required compliance with PSD measurements; (6) appropriate methodology for calculating projected post-change emissions of pollutants was "actual to projected future actual" method; (7) activities resulted in significant net emissions increases at plant, so as to require compliance with PSD measurements; (8) hours of operation exclusion did not apply to exempt activities from NSRP; and (9) company had fair notice that EPA interpreted "routine maintenance, repair or replacement" exemption narrowly.

So ordered.
· Defendant bears burden of establishing that agency's regulation is unenforceable because it did not have fair notice of its obligations under it, as the issue is raised as affirmative defense to liability.

Virginia District Court
Power ex rel. Power v. School Bd. of City of Virginia Beach, 276 F.Supp.2d 515, 181 Ed. Law Rep. 145, 26 NDLR P 190 , E.D.Va., Aug 07, 2003.
Parents, on behalf of student who had attention deficit hyperactivity disorder (ADHD) and faced expulsion for bringing pellet gun to school, brought suit against school board, challenging its procedures for disciplining disabled students, under the Rehabilitation Act. On board's motion to dismiss for lack of subject matter jurisdiction or for failure to state claim, the District Court, Rebecca Beach Smith, J., held that: (1) no private cause of action existed under the Rehabilitation Act to enforce regulation that required establishment of procedural safeguards to protect rights of disabled students and parents to participate in educational process, and (2) to extent parents were challenging hearing officer's decision, relating to appropriate discipline of student under Rehabilitation Act, such challenge was not ripe.

Motion granted.
· For a case to be ripe, it must involve administrative decision which has been formalized and its effects felt in concrete way by the challenging parties.

Circuit Courts

D.C. Circuit

Hidalgo v. F.B.I., 344 F.3d 1256 , D.C.Cir., Oct 03, 2003.
Federal prisoner brought Freedom of Information Act (FOIA) action, seeking information regarding paid government informant. The United States District Court for the District of Columbia, Deborah A. Robinson, United States Magistrate Judge, held that information was exempt from disclosure, and prisoner appealed. The Court of Appeals, Karen LeCraft Henderson, Circuit Judge, held that prisoner had failed to exhaust administrative remedies.

Vacated and remanded.
· Exhaustion of administrative remedies is generally required before filing suit in federal court so that agency has opportunity to exercise its discretion and expertise on matter and to make factual record to support its decision.

2nd Circuit

Schneider v. Feinberg, 345 F.3d 135 , 2nd Cir.(N.Y.), Sep 26, 2003.
Action was brought challenging regulations, interpretive methodologies, and policies adopted by Department of Justice and special master charged with administering the September 11th Victim Compensation Fund. The United States District Court for the Southern District of New York, Alvin K. Hellerstein, J., 262 F.Supp.2d 273, dismissed claims on summary judgment. Appeal was taken. The Court of Appeals held that: (1) to extent that they did not contradict the Air Transportation and Safety and System Stabilization Act, regulations adopted to aid in administration of fund, as well as presumed award tables adopted to implement statute and regulations, were entitled to Chevron deference; (2) special master's refusal to promulgate presumed loss tables above the 98th percentile, coupled with requirement that claimants seeking more than maximum presumed award of $ 4 million demonstrate "extraordinary circumstances," did impose impermissible de facto cap on awards; (3) special master's comments and suggestions that fueled impression that he had closed his mind to awards that exceeded his idea of what was appropriate, did not command Chevron deference, so as to support declaration that special master had imposed impermissible cap on awards; (4) regulations, interpreting Act to permit awards that were below full recovery for claimants' economic loss, did not violate Act; (5) regulation providing that "individual circumstances," as used to calculate compensation to be awarded to claimants, could include financial needs or financial resources of claimant or victim's dependents and beneficiaries was not impermissible interpretation of Act; (6) regulation, providing that special master could not compensate claimants for those categories or types of economic losses that would not be compensable under law of state that would be applicable to any tort claims brought by or on behalf of victim, was reasonable interpretation of Act; and (7) court lacked jurisdiction to decide whether special master's use of higher consumption rates for single persons, in methodology for calculating presumed awards from fund, was arbitrary and capricious.

Affirmed in part, and appeal dismissed in part.
· Under the Administrative Procedure Act (APA), agency action is not subject to judicial review to the extent that such action is committed to agency discretion by law; there is no jurisdiction if governing statute or regulations are drawn so that a court would have no meaningful standard against which to judge agency's exercise of discretion.

3rd Circuit

Yeboah v. U.S. Dept. of Justice, 345 F.3d 216 , 3rd Cir.(Pa.), Sep 29, 2003.
Juvenile alien brought action for review of decision of Immigration and Naturalization Service (INS) denying consent to his request to go before state juvenile court for purpose of being declared dependent such that he might apply for special immigrant juvenile (SIJ) status. The United States District Court for the Eastern District of Pennsylvania, Franklin S. Van Antwerpen, J., 223 F.Supp.2d 650, entered summary judgment for INS. Juvenile alien appealed. The Court of Appeals, Roth, Circuit Judge, held that: (1) District Court had subject matter jurisdiction over action; (2) INS acted within its discretion in considering evidence of juvenile alien's relationship with his family and his physical and mental condition in deciding whether to grant or deny consent; and (3) INS did not abuse its discretion or act arbitrarily or capriciously in denying consent.

Affirmed.
· Although a reviewing court must engage in a substantial inquiry of the administrative record before an agency, the ultimate standard of review is a narrow one where the reviewing court is not empowered to substitute its judgment for that of the agency.
· The terms of the enabling statute establish the scope of agency authority and the factors for a court to consider in reviewing the agency's action.
· Under the Administrative Procedure Act (APA), a reviewing court may set aside an agency decision only if there is clear error of judgment.
· At the summary judgment stage of a suit challenging an agency action, even if there are genuine issues of material fact, deference must be given to the agency's interpretation of the facts, so long as they are based upon credible information.
· Under the arbitrary and capricious standard, much deference is afforded to the agency.
· An agency action will not be deemed arbitrary, capricious, or an abuse of discretion simply because one may happen to think it ill-considered, or to represent the less appealing alternative solution available; rather, it is required that the agency's action be rationally related to the purposes to be served, and supported by the facts found in the record.

5th Circuit

Whitehead v. Zurich American Ins. Co., --- F.3d ----, 2003 WL 22390288 , 5th Cir.(Miss.), Oct 21, 2003.
Injured employee sued employer's workers' compensation carrier for bad faith failure to investigate claim and pay compensation. The United States District Court for the Northern District of Mississippi, Michael P. Mills, J., dismissed for failure to exhaust administrative remedies, and appeal was taken. The Court of Appeals, DeMoss, Circuit Judge, held that: (1) employee could sue both employer and its workers' compensation carrier for bad faith refusal to pay benefits, but exhaustion of administrative remedies was prerequisite to suit.

Affirmed.
· In determining whether party must exhaust administrative remedies before filing suit, federal court balances individual's interest in retaining prompt access to federal courts against institutional interests favoring exhaustion.

8th Circuit

Cox v. Barnhart, 345 F.3d 606, 91 Soc.Sec.Rep.Serv. 11, Unempl.Ins.Rep. (CCH) P 17100B , 8th Cir.(Ark.), Oct 08, 2003.
Claimant, who suffered from fibromyalgia and costochondritis, sought judicial review of final decision of the Commissioner of Social Security, denying her claim for disability insurance benefits (DIB) and supplemental security income (SSI). The United States District Court for the Eastern District of Arkansas, H. David Young, J., upheld decision, and claimant appealed. The Court of Appeals, Heaney, Circuit Judge, held that: (1) ALJ improperly discounted treating physician's opinion in determining that claimant was not disabled, and (2) ALJ improperly discredited testimony of claimant, her husband, and her neighbor, in determining that she was not disabled, but rather that she was not motivated to work.

Remanded.
· "Substantial evidence" is evidence that reasonable person might accept as adequate to support decision.

9th Circuit

Ruud v. U.S. Department of Labor, 2003 WL 22417078 (9th Cir.) (Not selected for publication in the Federal Reporter), 3 Cal. Daily Op. Serv. 9215 , 9th Cir., Oct 22, 2003.

Employee petitioned for review of the decision of the Department of Labor Administrative Review Board approving the settlement of his whistleblower retaliation complaint against employer pursuant to the Clean Air Act and the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA). The Court of Appeals held that: (1) law of the case doctrine did not prevent Board from reconsidering its previous decision to disapprove of the settlement, and (2) Board correctly determined that its previous decision to disapprove of settlement agreement on the basis of employer's subsequent retaliatory conduct was erroneous.

Affirmed.

Ruud v. U.S. Dept. of Labor, --- F.3d ----, 2003 WL 22400468, 2003 Daily Journal D.A.R. 11,597 , 9th Cir., Oct 22, 2003.
Employee petitioned for review of Department of Labor Administrative Review Board (ARB) approving settlement of his whistleblower retaliation complaint against employer pursuant to Clean Air Act (CAA) and Comprehensive Environmental Response, Compensation and Liability Act (CERCLA). The Court of Appeals, Berzon, Circuit Judge, held that where agency issued decision that had two or more distinct bases of authority providing separate paths of judicial review, appellate court had jurisdiction to review entire proceeding.

Petition denied.
· Court of Appeals should entertain petition to review agency decision made pursuant to agency's authority under two or more statutes, at least one of which provides for direct review in courts of appeals, where petition involves common factual background and raises common legal question; consolidated review of such petition avoids inconsistency and conflicts between district and appellate courts while ensuring timely and efficient resolution of administrative cases.
Spencer Enterprises, Inc. v. U.S., 345 F.3d 683, 3 Cal. Daily Op. Serv. 8501, 2003 Daily Journal D.A.R. 10,619 , 9th Cir.(Cal.), Sep 17, 2003.

Alien and real estate developer sued United States for declaratory and injunctive relief, challenging decision of Immigration and Naturalization Service (INS) denying alien's petition for immigrant investor visa. The United States District Court for the Eastern District of California, Oliver W. Wanger, J., 229 F.Supp.2d 1025, entered summary judgment for government. Alien and developer appealed. The Court of Appeals, D.W. Nelson, Circuit Judge, held that: (1) Administrative Procedure Act (APA) did not deprive Court of Appeals of jurisdiction to review INS's decision; (2) Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) did not deprive Court of Appeals of jurisdiction to review INS's decision; and (3) INS could apply its precedent decisions to visa petition, even though alien's investment was made prior to issuance of decisions; and (4) INS's decision that alien's business plan was not credible was supported by substantial evidence.

Affirmed.
· Under the Administrative Procedure Act (APA), even where statutory language grants an agency unfettered discretion, its decision may nonetheless be reviewed if regulations or agency practice provide a meaningful standard by which this court may review its exercise of discretion.

Other Courts

Court of International Trade

de Venezuela v. U.S., --- F.Supp.2d ----, 2003 WL 22404774 , CIT, Aug 29, 2003.
Importer of silicomanganese from Venezuela brought suit challenging final determination of Department of Commerce in antidumping duty proceeding of sales at less than fair (LTF) value. On importer's motion for judgment on agency record, the Court of International Trade, Wallach, J., held that: (1) importer's failure to create record in antidumping duty proceeding showing its payment of duties on importation of inputs used for domestic sales of, but not for export sales, defeated its claim for duty drawback adjustment; (2) Commerce's determination that no level of trade (LOT) adjustment to dumping margin was warranted because only one LOT existed in importer's home market was supported by substantial evidence; (3) importer did not establish that it incurred extraordinary costs as result of transformer meltdowns during period of investigation (POI) that justified downward cost of production (COP) adjustment; (4) Commerce's conclusion that transformer meltdowns did not constitute force majeure event, which justified downward cost of production (COP) adjustment, was reasonable; (5) Commerce acted within its discretion when it determined that date of invoice, rather than contract date, was proper date of sale for all of importer's sales in home market and United States; and (6) Commerce acted in accordance with law when it used average short-term lending rates calculated by the United States Federal Reserve, rather than higher bolivar-denominated interest rate, to calculate importer's home market imputed credit expenses, which were in turn used to make circumstance of sale (COS) adjustment to dumping margin.

Motion denied, Commerce's final determination sustained, and action dismissed.
· "Substantial evidence" is defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

