District Courts

California District Court
Natural Resources Defense Council, Inc. v. U.S. Dept. of Interior, 275 F.Supp.2d 1136 , C.D.Cal., Jun 11, 2002.
Following three separate actions brought by environmental organization and developers against Department of Interior, challenging critical habitat designations for threatened coastal California gnatcatcher and endangered San Diego fairy shrimp, government moved for voluntary remand of designations and to vacate designations during remand. The District Court, Wilson, J., held that: (1) designations were to incorporate full economic impact analysis on remand; (2) remand period would be limited to ten months; and (3) existing designations were to remain in force during remand.

Motions granted in part, and denied in part.
· Jurisdiction to review orders of agency is vested in court with equity powers, and while court must act within bounds of statute and without intruding upon administrative province, it may adjust its relief to exigencies of case in accordance with equitable principles governing judicial actions.
· Where administrative record of agency action does not support action, proper course is to remand decision to agency.
· When equity demands, court may enforce rule promulgated contrary to Administrative Procedure Act (APA) while rule is remanded to agency for further proceedings.
· Procedural or substantive nature of error causing rule to violate Administrative Procedure Act (APA) does not itself limit court's equitable powers to enforce regulation during remand period.
· Where existing administrative rule is more likely to fall during remand, courts are more reluctant to enforce that rule in intervening remand period.

Kentucky District Court
Dismas Charities, Inc. v. U.S. Dept. of Justice, Federal Bureau of Prisons, --- F.Supp.2d ----, 2003 WL 22358842 , W.D.Ky., Oct 10, 2003.
Operator of community correction centers under contracts with Bureau of Prisons (BOP) brought action challenging Department of Justice's amendment of its rules for designating place of incarceration for federal offenders. On government's motion for summary judgment, the District Court, Heyburn, Chief Judge, held that operator lacked standing to challenge rule amendment.

Motion granted.
· Doctrine of standing is founded out of concern for properly limited role of courts in our society and desire to have properly interested parties litigating federal administrative challenges.

Puerto Rico District Court
Mercado-Pumares v. Commissioner of Social Security, --- F.Supp.2d ----, 2003 WL 22334992 , D.Puerto Rico, Sep 30, 2003.
Claimant sought judicial review of ALJ's decision to affirm the final determination of the Social Security Commissioner which denied his application for social security disability insurance benefits. The District Court, Garcia- Gregory, J., adopting the report and recommendation of Justo Arenas, United States Magistrate Judge, held that: (1) ALJ was entitled to reject claimant's subjective claims of disabling pain, and (2) ALJ adequately considered claimant's use of a cane in reaching determination that claimant was not disabled and was thus not entitled to social security disability insurance benefits.

Affirmed.
· If agency action is constitutionally authorized by statute, such action is presumed valid on review unless it is not supported by substantial competent evidence and is so wide off its mark as to be outside the realm of fair debate or is otherwise unreasonable, arbitrary, or capricious and results in prejudice to parties.

Circuit Courts

3rd Circuit

University of Medicine and Dentistry of New Jersey v. Corrigan, 347 F.3d 57 , 3rd Cir.(N.J.), Oct 17, 2003.
State teaching hospitals sought injunction against proposed audit by the inspector general of the Department of Health and Human Services of Medicare billing practices for work performed by interns and residents. The United States District Court for the District of New Jersey, Harold A. Ackerman, J., dismissed hospitals' claims and granted defendant's motion to enforce subpoenas related to the audit. Hospitals appealed. The Court of Appeals, Scirica, Chief Judge, held that: (1) administrative subpoenas issued by the inspector general for relevant records related to audit were enforceable, and (2) decision to initiate audit was neither final nor ripe for judicial review.

Affirmed.
· Judicial review of administrative subpoenas is strictly limited; the ultimate inquiry is whether the enforcement of the administrative subpoena would constitute an abuse of the court's process.
· A district court should enforce an administrative subpoena if the agency can show that the investigation will be conducted pursuant to a legitimate purpose, that the inquiry is relevant, that the information demanded is not already within the agency's possession, and that the administrative steps required by the statute have been followed.
· Determining whether a dispute over agency action is ripe involves a two-part inquiry; the court must assess (1) the fitness of the issues for judicial decision and (2) the hardship to the parties of withholding court consideration.

9th Circuit
Environmental Defense Center, Inc. v. U.S. E.P.A., 344 F.3d 832, 57 ERC 1039, 33 Envtl. L. Rep. 20,269, 3 Cal. Daily Op. Serv. 8398, 2003 Daily Journal D.A.R. 10,479 , 9th Cir.(Cal.), Sep 15, 2003.

Environmental, municipal, and industry groups brought petitions for review of Environmental Protection Agency (EPA) rule mandating that discharges from small municipal storm sewers and construction sites be subject to National Pollutant Discharge Elimination System (NPDES) permitting requirements. On denial of rehearing, the Court of Appeals, James R. Browning, Circuit Judge, held that: (1) EPA had authority to impose rule; (2) rule did not violate the Tenth Amendment; (3) rule improperly failed to provide for review of notices of intent and public participation in NPDES permitting process; (4) EPA's failure to designate industrial sources of storm water pollution for permitting requirements was not arbitrary and capricious; (5) challenge to rule's exclusion of forest roads was not time-barred; (6) forestry trade association lacked standing to challenge rule; (7) EPA properly consulted with state and local officials; (8) sites subject to rule were properly designated; and (9) EPA properly retained authority to designate future sources of storm water pollution for regulation.

Petitions for review granted in part and denied in part.
· In determining whether notice to interested parties was adequate under informal rulemaking strictures of Administrative Procedure Act (APA) when final regulation has varied from proposal, court must consider whether new round of notice and comment would have provided first opportunity for interested parties to offer comments that could have persuaded agency to modify its ruling.
· Court of Appeals normally defers to an agency's interpretations of its own regulations, but it may decline to defer to the post hoc rationalizations of appellate counsel.
· Under Regulatory Flexibility Act (RFA), federal agency must prepare regulatory flexibility analysis and assessment of economic impact of proposed rule on small business entities, unless agency certifies that proposed rule will not have significant economic impact on a substantial number of small entities, and provides a factual basis for that certification.

10th Circuit
Exxon Mobil Corp. v. Norton, 346 F.3d 1244 , 10th Cir.(Colo.), Oct 15, 2003.

Claimants brought action seeking reversal of Interior Board of Land Appeals (IBLA) decision affirming ALJ's order that their oil shale claims were null and void for failure to perform required assessment work under General Mining Law. The United States District Court for the District of Colorado, J., Lewis T. Babcock, Chief Judge, granted judgment for government, 206 F.Supp.2d 1085. Claimants appealed. The Court of Appeals, Stephen H. Anderson, Circuit Judge, held that: (1) due process rights of claimants were not violated by IBLA determination that their oil shale mining claims were invalid for failure to satisfy annual assessment work requirement; (2) Department of Interior (DOI) demonstrated by clear and convincing evidence that claimants had not substantially complied with annual assessment work requirement; (3) substantial evidence supported decision of IBLA that claimant's road maintenance did not qualify as assessment work; and (4) claimant's performance of $500 worth of work per claim, which was required for issuance of patent, did not satisfy annual assessment work requirement.

Affirmed.
· When reviewing a district court's review of an agency decision, the identical standard of review is employed at both levels; and once appealed, the district court's decision is accorded no particular deference.

11th Circuit
Foxy Lady, Inc. v. City of Atlanta, Ga., --- F.3d ----, 2003 WL 22351442, 16 Fla. L. Weekly Fed. C 1206 , 11th Cir.(Ga.), Oct 16, 2003.

Gentlemen's clubs whose liquor licenses were the subjects of revocation hearings filed suit under § 1983 to obtain, among other relief, a permanent injunction enjoining city from proceeding with revocation hearings on theory that revocation process violated their procedural due process rights. The United States District Court for the Northern District of Georgia, No. 01- 03419-CV-CC-1, Clarence Cooper, J., denied city's motion for summary judgment and certified its order for interlocutory appeal. On appeal, the Court of Appeals held that failure to provide gentlemen's clubs, in administrative proceedings to revoke their liquor licenses, with independent right to subpoena witnesses to appear at revocation hearings did not violate their procedural due process rights.

Vacated and remanded.
· To establish a procedural due process clause violation in action under § 1983, plaintiff must establish: (1) deprivation of constitutionally protected liberty or property interest; (2) state action; and (3) constitutionally inadequate process.
· Procedural due process is not a technical conception, with a fixed content unrelated to time, place and circumstances; rather, it is flexible and calls for such procedural protections as particular situation demands.
· There is need to balance governmental and private interests at stake in deciding what process is constitutionally required.
· Reasonable limitations may be placed on number and scope of witnesses that may be compelled to testify at administrative hearing, and procedural due process does not require that parties to hearing must be provided with absolute or independent right to subpoena witnesses.

