District Courts

D.C. District Court
Bobreski v. U.S. E.P.A., --- F.Supp.2d ----, 2003 WL 22246796 , D.D.C., Sep 30, 2003.

Employee of wastewater treatment facility run by District of Columbia Water and Sewer Authority (WASA) who lost his job after contacting newspaper to report deficiencies in facility's chlorine alarm system filed for federal whistleblower protection and won. After WASA appealed matter to ALJ, both parties requested testimony of Environmental Protection Agency (EPA) inspector who had visited facility in response to article, and ALJ issued subpoena for testimony. After EPA refused to permit inspector to testify, employee brought action alleging that EPA violated Administrative Procedure Act (APA) by denying his request for inspector to testify and by failing to comply with ALJ's subpoena directing inspector to testify and seeking injunctive and declaratory relief directing EPA to produce inspector as witness. EPA moved to dismiss for lack of subject matter jurisdiction, or alternatively for summary judgment, and employee moved for summary judgment. The District Court, Urbina, J., held that: (1) ALJ did not have subpoena authority, insofar as Congress had specifically withheld such authority for whistleblower investigations in the six relevant environmental statutes, and (2) EPA's denial, pursuant to its Touhy requlations, of request for inspector's testimony was not arbitrary or capricious.

Defendant's motions granted; plaintiff's motion denied.
· Scope of review under arbitrary and capricious standard is narrow and court is not to substitute its judgment for that of agency; rather, agency action under review is entitled to presumption of regularity.
· In determining whether agency proffers permissible interpretation of statute it administers, court employs two-step Chevron analysis; as threshold matter, court must first exhaust traditional tools of statutory construction to determine whether Congress has spoken to precise question at issue, but if court determines that statute is silent or ambiguous with regard to issue it must defer to permissible agency construction of statute.
Horn v. U.S. Dept. of Army, --- F.Supp.2d ----, 2003 WL 22234693 , D.D.C., Sep 29, 2003.

Former Department of the Army employee brought pro se action against Department and his former attorney, alleging that settlement of his discrimination charge with the Equal Employment Opportunity Commission (EEOC) was achieved through collusion and deception on part of defendants. Defendants filed motions for summary judgment. The District Court, Walton, J., held that: (1) pursuant to law of the case doctrine, employee's discrimination claims would not be dismissed for lack of subject matter jurisdiction, and (2) parties' settlement agreement was lawful on its face and entered into freely by both parties.

Motions granted.
· Failure to consider relevant evidence can warrant reversal of an administrative decision.

Arizona District Court
San Carlos Apache Tribe v. U.S., 272 F.Supp.2d 860 , D.Ariz., Jul 09, 2003.

San Carlos Apache Tribe sued United States, seeking to enjoin release of water from San Carlos Reservoir, asserting claims under Endangered Species Act (ESA), federal common law of public nuisance, National Historic Preservation Act (NHPA), Archeological Resources Protection Act (ARPA), Native American Graves Protection and Repatriation Act (NAGPRA), National Environmental Policy Act (NEPA), and Fish and Wildlife Coordination Act (FWCA), and alleging that United States breached its trust responsibilities. On United States' motion for summary judgment, the District Court, Bury, J., held that: (1) letter from Tribe complied with notice provision of ESA; (2) drawdown of Reservoir would not cause "harm" to bald eagles, so as to be "taking" under ESA; (3) nuisance claim was not reviewable under Administrative Procedure Act (APA); (4) no private right of action existed under NEPA, FWCA, or NHPA; (5) drawdown did not require permit under ARPA; (6) drawdown did not trigger NAGPRA obligations and procedures; (7) United States did not create public nuisance so as to breach its general trust responsibilities; (8) District Court lacked jurisdiction over claim that United States breached its trust responsibilities in operating irrigation project; and (9) claim that United States breached its fiduciary duty by draining Reservoir accrued by time of 1935 consent decree.

Motion granted.
· Plaintiffs seeking non-monetary relief in the form of judicial review of an action by a federal agency may proceed under the Administrative Procedure Act (APA).
· When review is sought under the general review provisions of the Administrative Procedure Act (APA), plaintiffs must show: (1) that they have been affected by some agency action that is a final agency action, and (2) that they have suffered a legal wrong or are adversely affected or aggrieved by that action within the meaning of a relevant statute, which requires a showing that the injury complained of falls within the zone of interests sought to be protected by the relevant statute.
· When review is sought under the general review provisions of the Administrative Procedure Act (APA), the injury complained of must fall within the zone of interests sought to be protected by the statutory provision whose violation forms the legal basis of the complaint.
· Agency action is final and reviewable under the Administrative Procedure Act (APA) if a minimum of two conditions are met: (1) the action marks the consummation of the agency's decisionmaking process, and is not of a merely tentative or interlocutory nature, and (2) it must be one by which rights or obligations have been determined, or from which legal consequences will flow.
· The standard of review in an Administrative Procedure Act (APA) case is highly deferential.
· The party bringing an Administrative Procedure Act (APA) case bears the burden of demonstrating that the agency's actions were arbitrary and capricious.

Georgia District Court
In re Holmes, 298 B.R. 477, 92 A.F.T.R.2d 2003-6112, 41 Bankr.Ct.Dec. 243, Bankr. L. Rep. P 78,928 , Bankr.M.D.Ga., Sep 12, 2003.

See summaries – 9/18.
New Mexico District Court
Stein v. Legal Advertising Committee of Disciplinary Bd., 272 F.Supp.2d 1260 , D.N.M., Jul 24, 2003.

Attorney and his law firm brought action against the New Mexico legal advertising committee (LAC) of the disciplinary board and the board for preliminary injunction seeking to prohibit the committee from bringing disciplinary actions against attorney for violating legal advertising rules. Committee moved to dismiss and for partial summary judgment. The District Court, Lorenzo F. Garcia, United States Magistrate Judge, held that: (1) state disciplinary proceedings were pending when attorney filed his federal lawsuit; (2) attorney had an opportunity to raise his objections to LAC decision for purposes of the Younger abstention doctrine; (3) attorney failed to present evidence that LAC acted in bad faith or bias in reaching decision; and (4) attorney was required to exhaust state remedies.

Motion to dismiss granted.
· The Younger abstention doctrine applies to state administrative proceedings.
· Under the Younger abstention doctrine, a federal court must abstain from exercising jurisdiction when the following three conditions are met: (1) there is an ongoing civil or administrative proceeding that is judicial in nature; (2) the state proceedings involve important state interests, matter which traditionally look to state law for their resolution or implicate separately articulated state policies; and (3) the state court provides an adequate forum to hear the claims raised in the federal complaint.
· There is an exception to Younger abstention doctrine in cases where the complaining party can prove harassment or that the prosecutions were undertaken by state officials in bad faith, and in other circumstances where irreparable injury can be shown.
· Under the Younger doctrine, even if a state Supreme Court may decline review of an administrative agency's decision, that discretionary review of an entity's decision by the state supreme court provided adequate opportunity to raise constitutional claims in state court.
· The exhaustion of remedies doctrine is similar to the doctrine of abstention; it is a matter of judicial discretion, rather than jurisdiction.
· To determine whether exhaustion of remedies should be required, courts consider the following factors: (1) will requiring exhaustion impair the ability to subsequently obtain meaningful judicial review; (2) is the state remedy adequate; (3) are the state administrative proceedings demonstrable biased against the complaining party.

Texas District Court
Brown v. Barnhart, --- F.Supp.2d ----, 2003 WL 22268169 , S.D.Tex., Jun 12, 2003.

Claimant, who had various physical and mental impairments, sought judicial review of denial by Social Security Administration (SSA) of his claim for disability insurance benefits (DIB). On cross-motions for summary judgment, the District Court, Atlas, J., adopting report and recommendation of Calvin Botley, United States Magistrate Judge, held that: (1) although ALJ followed necessary statutory steps in completing mental residual functional capacity (RFC) evaluation of claimant, ALJ's ultimate determination as to the claimant's mental RFC was not supported by substantial evidence; (2) ALJ's hypothetical question to vocational expert (VE) was defective and thus did not support ALJ's determination that claimant was not disabled; (3) on remand, ALJ should consider medical records, relating to claimant's post-hearing suicide attempt and hospitalization, in rendering determination as to claimant's entitlement to DIB; (4) on remand, ALJ did not have to consider medical report by treating physician, which was submitted after original hearing; (5) ALJ erred in failing to consider side effects of claimant's multiple medications in evaluating claimant's credibility and RFC; and (6) ALJ's failure to consider claimant's alleged impairments of tinnitus and fibromyalgia was not reversible error.

Plaintiff's motion granted, and matter remanded with instructions.
· "Substantial evidence" means that which is more than a mere scintilla, but less than a preponderance, and, it is evidence of such relevance that reasonable mind would accept it as adequate to support conclusion reached.

Virginia District Court
Nickelson v. U.S., --- F.Supp.2d ----, 2003 WL 22251714 , E.D.Va., Sep 26, 2003.

Defense contractor employee sued Defense Department of Hearings and Appeals (DOHA) and its Director, challenging Director's decision not to forward employee's request for exception to prohibition against granting security clearances to persons convicted of crimes. On defendants' motion to dismiss, the District Court, Rebecca Beach Smith, J., held that: (1) Director could decide not to forward request despite administrative judge's recommendation to the contrary; (2) statute did not require DOHA to establish criteria for deciding whether to forward requests for exceptions; and (3) statute did not prohibit Secretary from delegating authority to review and deny requests for exceptions to Director.

Motion granted.
· A court has jurisdiction to set aside agency action that is contrary to the federal constitution.
· Defense contractor employee did not have property or liberty interest in his Department of Defense security clearance, so and thus had no constitutional right to procedural due process in connection with its revocation.
· Administrative regulations promulgated by the head of an executive department, pursuant to the Administrative Procedure Act (APA), for the "distribution and performance of its business," do not exceed the agency's authority if they are reasonable and do not conflict with the statute the agency is charged with implementing.
· When assessing a claim under the Administrative Procedure Act (APA) that administrative procedures are inconsistent with a statute, it is important to focus on the entire statutory scheme.

Circuit Courts

D. C. Circuit

Hidalgo v. F.B.I., 344 F.3d 1256 , D.C.Cir., Oct 03, 2003.
Federal prisoner brought Freedom of Information Act (FOIA) action, seeking information regarding paid government informant. The United States District Court for the District of Columbia, Deborah A. Robinson, United States Magistrate Judge, held that information was exempt from disclosure, and prisoner appealed. The Court of Appeals, Karen LeCraft Henderson, Circuit Judge, held that prisoner had failed to exhaust administrative remedies.

Vacated and remanded.
· Exhaustion of administrative remedies is generally required before filing suit in federal court so that agency has opportunity to exercise its discretion and expertise on matter and to make factual record to support its decision.
Federal Circuit
Alloc, Inc. v. International Trade Com'n, 342 F.3d 1361, 68 U.S.P.Q.2d 1161 , Fed.Cir., Sep 10, 2003.

Domestic producers of flooring products appealed from United States International Trade Commission decision finding no infringement of patent claims directed to systems and methods of joining floor panels and thus no domestic injury under tariff statute by imported flooring products. The Court of Appeals, Rader, Circuit Judge, held that: (1) patents included limitation of "play;" (2) finding of no literal infringement was supported by substantial evidence; (3) finding of no contributory infringement was supported by evidence; and (4) producers failed to show domestic injury required to support unfair practices claim.

Affirmed.
· Court of Appeals generally defers to an agency as fact-finder in assessing the credibility of witnesses.

Maritrans Inc. v. U.S., 342 F.3d 1344, 56 ERC 2121 , Fed.Cir., Sep 09, 2003.
Owners of tank barge fleet brought Tucker Act suit against United States alleging that double hull requirement of Oil Pollution Act of 1990 effected regulatory taking of single hull tank barges. The Court of Federal Claims, Robert H. Hodges, Jr., 43 Fed.Cl. 86, concluded that claim was not ripe with respect to some barges. Following trial, the Court of Federal Claims, 51 Fed.Cl. 277, dismissed complaint with respect to remaining barges. Owners appealed. The Court of Appeals, Schall, Circuit Judge, held that: (1) owners had cognizable property interest in single hull barges; (2) United States did not effect categorical taking of eight single hull barges in enacting double hull requirement; (3) double hull requirement did not effect regulatory taking; and (4) claim that double hull requirement constituted taking of seven single hull barges that had not been sold, retrofitted, or scrapped was ripe for review.

Affirmed in part, reversed in part, and remanded.
· The roots of the ripeness doctrine are found in both the Article III requirement of "case or controversy" and prudential considerations favoring the orderly conduct of the administrative and judicial processes.

2nd Circuit

Mason v. American Tobacco Co., 346 F.3d 36 , 2nd Cir.(N.Y.), Oct 02, 2003.
Medicare recipients brought proposed class action against tobacco companies under Medicare as Secondary Payer (MSP) statute, alleging tortious conduct resulting in recipients' illnesses and seeking recovery of Medicare payments for treatment of those illnesses. The United States District Court for the Eastern District of New York, 212 F.Supp.2d 88, Jack B. Weinstein, J., denied recipients' motion for certification and dismissed action. Recipients appealed. The Court of Appeals, Pooler, Circuit Judge, held that: (1) tobacco companies were not "self-insured plans" and thus could not be liable under MSP statute for payments made by Medicare to treat recipients' illnesses; (2) companies' status as alleged tortfeasors did not render them liable under MSP statute; and (3) Chevron deference did not apply to Health Care Financing Administration (HCFA) agency's interpretation of MSP.

Affirmed.
· Courts must defer to an administrative agency's permissible construction or reasonable interpretation of ambiguous statutory terms.
· Chevron deference did not apply to Health Care Financing Administration (HCFA) agency's interpretation of the Medicare as Secondary Payer (MSP) statute, in action brought by Medicare recipients against tobacco companies under the MSP, seeking recovery of health care costs paid by Medicare for treatment of recipients' tobacco-related illnesses, allegedly caused by companies' alleged tortious conduct, where agency's interpretation was largely unsupported by regulations, rulings or administrative practice.
3rd Circuit
Raymond Proffitt Foundation v. U.S. Army Corps of Engineers, 343 F.3d 199, 33 Envtl. L. Rep. 20,265 , 3rd Cir.(Pa.), Sep 03, 2003.

Environmental and fishing groups brought action under Administrative Procedure Act (APA) against Army Corps of Engineers, alleging violations of Water Resources Development Act (WRDA), National Environmental Policy Act (NEPA), Fish and Wildlife Coordination Act (FWCA), and state law. The United States District Court for the Eastern District of Pennsylvania, Anita B. Brody, J., 175 F.Supp.2d 755, entered summary judgment in favor of Corps, and plaintiffs appealed. The Court of Appeals, Smith, Circuit Judge, held that: (1) Corps' alleged failure to comply with its duty under WRDA to include environmental protection as one of its primary missions was subject to judicial review, but (2) Corps' decision to generally reproduce natural flows in river was not arbitrary and capricious.

Affirmed.
· Aggrieved party can generally bring action to challenge agency's expenditures as inconsistent with permissible statutory objectives for which Congress appropriated funds.
· Once initial level of judicial review of agency's expenditures as inconsistent with permissible statutory objectives is passed, specific execution by agency to meet those objectives may still be left entirely within its discretion.
· Courts cannot preclude judicial review of agency action under Administrative Procedure Act (APA) simply because party appears likely to lose on merits.

Yeboah v. U.S. Dept. of Justice, 345 F.3d 216 , 3rd Cir.(Pa.), Sep 29, 2003.
Juvenile alien brought action for review of decision of Immigration and Naturalization Service (INS) denying consent to his request to go before state juvenile court for purpose of being declared dependent such that he might apply for special immigrant juvenile (SIJ) status. The United States District Court for the Eastern District of Pennsylvania, Franklin S. Van Antwerpen, J., 223 F.Supp.2d 650, entered summary judgment for INS. Juvenile alien appealed. The Court of Appeals, Roth, Circuit Judge, held that: (1) District Court had subject matter jurisdiction over action; (2) INS acted within its discretion in considering evidence of juvenile alien's relationship with his family and his physical and mental condition in deciding whether to grant or deny consent; and (3) INS did not abuse its discretion or act arbitrarily or capriciously in denying consent.

Affirmed.
· Although a reviewing court must engage in a substantial inquiry of the administrative record before an agency, the ultimate standard of review is a narrow one where the reviewing court is not empowered to substitute its judgment for that of the agency.
· The terms of the enabling statute establish the scope of agency authority and the factors for a court to consider in reviewing the agency's action.
· Under the Administrative Procedure Act (APA), a reviewing court may set aside an agency decision only if there is clear error of judgment.
· At the summary judgment stage of a suit challenging an agency action, even if there are genuine issues of material fact, deference must be given to the agency's interpretation of the facts, so long as they are based upon credible information.
· Under the arbitrary and capricious standard, much deference is afforded to the agency.
· An agency action will not be deemed arbitrary, capricious, or an abuse of discretion simply because one may happen to think it ill-considered, or to represent the less appealing alternative solution available; rather, it is required that the agency's action be rationally related to the purposes to be served, and supported by the facts found in the record.
· The discretion of the Immigration and Naturalization Service (INS) Director with respect to a juvenile alien's request for consent to a state juvenile dependency hearing is bound only by due process considerations.

4th Circuit

West Virginia Highlands Conservancy, Inc. v. Norton, 343 F.3d 239, 33 Envtl. L. Rep. 20,264 , 4th Cir.(W.Va.), Sep 03, 2003.
Environmental organizations, which had filed citizen complaint with Office of Surface Mining Reclamation and Enforcement (OSM) alleging that mining company violated provisions of Surface Mining Control and Reclamation Act (SMCRA), sought review of Interior Board of Land Appeals decision denying attorney fees for organizations' work in administrative appeal. The United States District Court for the Southern District of West Virginia, Mary E. Stanley, United States Magistrate Judge, granted summary judgment for organizations, and remanded to Board of determination of fee amount. Secretary of the Interior appealed. The Court of Appeals, Michael, Circuit Judge, held that: (1) district court decision was reviewable; (2) organizations achieved sufficient degree of success to be eligible for fee award; and (3) determination of whether organizations had made substantial contribution to full and fair determination of the issues was factual issue that had to be determined by Board.

Affirmed in part, vacated in part, and remanded.
· A district court's order remanding a case to an administrative agency is usually not a final, appealable decision; nevertheless, if a district court order remanding a case to an administrative agency will be effectively unreviewable after a resolution of the merits, the order is a final decision.
· An agency's interpretation of its own regulation is binding on a court unless the interpretation is plainly erroneous or inconsistent with the regulation, although when the administrative interpretation is not based on expertise in the particular field, but is based on general common law principles, great deference is not required; this exception is invoked to allow de novo review of an agency's legal determination.

5th Circuit

Public Citizen, Inc. v. U.S. E.P.A., 343 F.3d 449, 56 ERC 2057, 33 Envtl. L. Rep. 20,258 , 5th Cir., Aug 15, 2003.
Environmental groups petitioned for review of Environmental Protection Agency (EPA) action granting full approval of Texas' operating permits program for major stationary sources of air pollution under the Clean Air Act, and of EPA decision not to issue Notices of Deficiency (NODs) related to four aspects of that program. The Court of Appeals, Rhesa Hawkins Barksdale, Circuit Judge, held that: (1) EPA's interpretation of Clean Air Act to allow a state to obtain full approval by remedying only those deficiencies identified at the time of interim approval was reasonable; (2) state adequately responded to deficiencies noted by EPA at interim approval; and (3) EPA had discretion under Clean Air Act to determine whether to issue NOD.

Petitions denied.
· Where Congress has delegated authority to an agency to make rules carrying the force of law and the agency's interpretation of its governing statute was promulgated in the exercise of that authority, reviewing court applies two- step Chevron inquiry, under which court will not defer to agency's interpretation that contravenes Congress' unambiguously expressed intent.
· Under Chevron standard of review for agency's interpretation of its governing statute, court must defer to a reasonable agency interpretation when the question is one to which the statute does not speak directly.
· When reviewing agency action under arbitrary and capricious standard of Administrative Procedure Act, court must assure itself that agency considered relevant factors in making decision, that its action bears a rational relationship to the statute's purposes, and that there is substantial evidence in the record to support it.
· When reviewing agency action under arbitrary and capricious standard of Administrative Procedure Act, court cannot substitute its judgment for that of the agency.
· Reviewing court will uphold an agency's actions under the Administrative Procedure Act if its reasons and policy choices satisfy minimum standards of rationality.
· An agency's interpretations of its regulations are entitled to substantial deference under the Administrative Procedure Act, and are given controlling weight unless plainly erroneous or inconsistent with the regulation.
· Absent exceptional circumstances, a party cannot judicially challenge agency action on grounds not presented to the agency at the appropriate time during the administrative proceeding.
· Presumption against judicial review, under the Administrative Procedure Act, of agency's decision not to invoke an enforcement mechanism may be rebutted if the governing statute circumscribes agency enforcement discretion, and has provided meaningful standards for defining the limits of that discretion.

9th Circuit

Bankston v. White, 345 F.3d 768, 92 Fair Empl.Prac.Cas. (BNA) 1156, 3 Cal. Daily Op. Serv. 8800, 2003 Daily Journal D.A.R. 11,103 , 9th Cir.(Nev.), Oct 01, 2003.
Federal employee, an OSHA officer for Department of Army, filed Age Discrimination in Employment Act (ADEA) claim against Secretary of Army and United States. The United States District Court for the District of Nevada, Howard D. McKibben, J., dismissed complaint for lack of jurisdiction, holding that employee failed to exhaust his administrative remedies because he voluntarily dismissed appeal filed with Merit Systems Protection Board (MSPB). Employee appealed. The Court of Appeals, Gibson, Senior Circuit Judge, held that employee's withdrawal of his MSPB appeal sixty-one days after its filing did not bar jurisdiction over his ADEA claim.

Reversed and remanded.
· Whether plaintiff has exhausted administrative remedies as required before filing suit is question of law which Court of Appeals reviews de novo.
· Unlike Title VII, ADEA contains no express requirement that federal employee complainant seek administrative relief, except that employee who wishes to file suit without pursuing administrative remedies must give Equal Employment Opportunity Commission (EEOC) notice of intent to sue at least 30 days before filing suit.
Confederated Tribes of Umatilla Indian Reservation v. Bonneville Power Admin., 342 F.3d 924, 3 Cal. Daily Op. Serv. 7983, 2003 Daily Journal D.A.R. 10,033 , 9th Cir.(Or.), Sep 02, 2003.

Indian tribes and others petitioned for review of decisions of Bonneville Power Administration (BPA), a marketing authority for federally generated electric power, alleging that BPA both exceeded its legal authority and violated its statutory duty to treat fish and wildlife equitably with power. The Court of Appeals, Wallace, Senior Circuit Judge, held that: (1) BPA's alleged unreasonable delay in implementing mandate to provide equitable treatment for fish and wildlife was not reviewable under the Northwest Power Act; (2) alleged unreasonable delay was not reviewable under All Writs Act; (3) BPA followed adequate procedures before issuing decision announcing its intent to implement biological opinions issued by federal agencies; and (4) decision was not arbitrary and capricious.

Petitions denied.
· Agency action is arbitrary and capricious if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.
· Administrative Procedure Act (APA) does not provide an independent fount of jurisdiction to review agency action; jurisdiction must come from a source other than the APA.
· For judicial review of an agency's failure to act under the Administrative Procedure Act (APA), petitioners must at least show agency recalcitrance in the face of clear statutory duty or of such a magnitude that it amounts to an abdication of statutory responsibility.
· Because the statutory obligation of a Court of Appeals to review on the merits may be defeated by an agency that fails to resolve disputes, a Circuit Court may resolve claims of unreasonable delay, pursuant to the All Writs Act, in order to protect its future jurisdiction.
· The writ of mandamus is justified only in exceptional circumstances, and use of the All Writs Act in connection with agency matters has been even more rare and the scope of relief granted in such cases has been narrow; the circumstances that will justify judicial interference with nonfinal agency action must be truly extraordinary, for appellate court's supervisory province as to agencies is not as direct as its supervisory authority over trial courts.

Laub v. U.S. Dept. of Interior, 342 F.3d 1080, 33 Envtl. L. Rep. 20,267, 3 Cal. Daily Op. Serv. 8177, 2003 Daily Journal D.A.R. 10,195 , 9th Cir.(Cal.), Sep 08, 2003.

Farmers and farm organization brought action under National Environmental Policy Act (NEPA) challenging proposed plan for managing California Bay-Delta water resources. The United States District Court for the Eastern District of California, Oliver W. Wanger, J., dismissed complaint, and farmers appealed. The Court of Appeals, Thomas, Circuit Judge, held that: (1) farmers had standing to bring action; (2) claim challenging adequacy of programmatic environmental impact statement (EIS) was ripe for review; and (3) district court abused its discretion in denying farmers' request for additional discovery.

Reversed and remanded.
· Administrative Procedure Act (APA) does not itself provide federal subject matter jurisdiction permitting judicial review of agency action.

11th Circuit

Russell v. North Broward Hosp., 346 F.3d 1335, 8 Wage & Hour Cas.2d (BNA) 1857, 26 NDLR P 279, 16 Fla. L. Weekly Fed. C 1187 , 11th Cir.(Fla.), Oct 02, 2003.
Former hospital employee brought action against hospital, alleging she was terminated in violation of the Family and Medical Leave Act (FMLA) and alleging retaliation in violation of the Florida Workers' Compensation Act. Following a jury verdict in favor of the hospital, the United States District Court for the Southern District of Florida, No. 00-07866-CV-DTKH, Daniel T.K. Hurley, J., entered judgment for hospital. Employee moved for judgment as a matter of law, or alternatively, for a new trial. The District Court denied employee's motion. On appeal, the Court of Appeals, Carnes, Circuit Judge, held, as a matter of first impression, that: (1) phrase "more than three consecutive calendar days" of incapacity, within meaning of FMLA regulations, means a continuous period of incapacity extending more than 72 hours; (2) Department of Labor's (DOL) regulation defining "continuing treatment by a health care provider," as a period of more than three consecutive calendar days, was permissible construction of FMLA; and (3) hospital had no motive to threaten, coerce, or retaliate against employee for filing a worker's compensation claim.

Affirmed.
· Under Chevron analysis for reviewing agency's interpretation of a statute, Court of Appeals first decides whether Congress has directly spoken to the precise question at issue, and if it has not, whether the agency's answer is based on a permissible construction of the statute.
· If a statute is ambiguous, an agency's regulation promulgated in response to a direct Congressional delegation of authority is binding in the courts unless procedurally defective, arbitrary or capricious in substance, or manifestly contrary to the statute.

