District Courts

Illinois District Court

Kort v. Diversified Collection Services, Inc., 270 F.Supp.2d 1017, 179 Ed. Law Rep. 753 , N.D.Ill., Jul 08, 2003.
Student loan debtor brought class action against collection agency, alleging that collection letter sent by agency violated the Fair Debt Collection Practices Act (FDCPA). Debtor and agency cross-moved for summary judgment. The District Court, Gettleman, J., held that: (1) collection agency was a "debt collector" subject to the FDCPA; (2) collection letter could cause an unsophisticated consumer to believe that a wage garnishment could begin before expiration of the 30-day notice period required under the Higher Education Act (HEA), in violation of the FDCPA; and (3) agency could assert bona fide error defense in FDCPA claim based upon alleged misstatement of proof requirement for unemployment exemption under the HEA.

Motions granted in part, and denied in part.
· A district court gives substantial deference to an administrative agency's interpretation of its own regulations.

Kansas District Court

D.L. v. Unified School Dist. #£497, 270 F.Supp.2d 1217, 179 Ed. Law Rep. 768 , D.Kan., Sep 18, 2002.
Minor students through their parent brought action against school district and school administrator alleging violations of Individuals with Disabilities Education Act (IDEA), Rehabilitation Act, Americans w,,ith Disabilities Act (ADA), and due process and equal protection clauses of Fourteenth Amendment. On school district's motion for stay, the District Court, Murguia, J., held that: (1) Pullman abstention was not warranted; (2) Colorado River abstention was not warranted; (3) exceptional circumstances were lacking for entry of stay; (4) undisclosed witness would not be allowed to testify at trial; (5) newspaper articles were admissible summary judgment evidence; (6) affidavit of undisclosed witness was admissible on summary judgment; (7) testimony of school district's expert, offered to prove cost that school district would incur in educating autistic child, was relevant, and, therefore, admissible; and (8) school violated students procedural due process rights.

Motion denied.
· Students did not endure actual, imminent, concrete, and particularized injury resulting from school district's nonresident admissions policy, and, thus, they did not have standing to pursue prospective injunctive relief under Rehabilitation Act, Americans with Disabilities Act (ADA), or equal protection or due process clauses, since students did not seek admission under that policy.
· Procedural due process claim of students and their parents, that they were denied hearing after school district denied admission because they were nonresidents, was within capable of repetition yet evading review exception to mootness doctrine, since there was reasonable probability that plaintiffs would seek resident admission to school district, that district would deny them admission, and that plaintiffs would again request due process hearing.
· Exhaustion of available administrative remedies is not required when it would be futile, would fail to provide adequate relief, or when an agency has adopted a policy of general applicability that is contrary to the law.
· The party seeking to avoid the requirement of exhaustion of administrative remedies bears the burden to show that an exception applies.
· Students in Kansas had property and liberty interest under due process clause in continuing to attend school until they had opportunity to be heard on residency issue
Massachusetts District Court

Kelly v. Keystone Shipping Co., --- F.Supp.2d ----, 2003 WL 22133139 , D.Mass., Jul 14, 2003.
Following jury verdict which found injured seaman 45% at fault for his injury, seaman moved for judgment for full amount of jury award without reduction for his contributory negligence. The District Court, Bowler, United States Chief Magistrate Judge, held that: (1) mandatory Coast Guard regulation requiring that medical care providers hold documentary evidence attesting to proper training was a safety statute within meaning of Federal Employers' Liability Act (FELA) section barring defense of contributory negligence where employer violated a safety statute; (2) regulation at issue did not grandfather medical care provider's documentation on ground that he began his seagoing service prior to date regulation was implemented; and (3) employer's violation of regulation barred reduction of jury award on basis of seaman's contributory negligence.

Motion allowed.
· A substantive or legislative-type rule subject to notice and comment procedures is one affecting individual rights and obligations; generally, if a rule creates rights, assigns duties, or imposes obligations, the basic tenor of which is not already outlined in the law itself, then it is substantive.
· To characterize a rule as legislative, and thus not subject to notice and comment procedures, the agency must intend to exercise its delegated lawmaking power.
· An agency's interpretation in a policy letter of its own regulation receives considerable legal leeway, particularly where it is consistent with the agency's prior views.
· On its face, the language "any statute enacted" does not encompass an interpretive policy letter or rule issued by a commanding officer of the applicable agency that is exempt from the Administrative Procedure Act's requirement of notice of proposed rule making and opportunity for public comment, and is non-binding in nature. 5 U.S.C.A. § 553(b).
· For purposes of interpreting agency regulation, legislative history, while not conclusive, gives insight into the intent of the drafters, and such history includes the agency's responses to public comments published in the Federal Register.

Minnesota District Court

Nokes v. U.S. Coast Guard, --- F.Supp.2d ----, 2003 WL 22136232 , D.Minn., Sep 15, 2003.
First Class Petty Officer in the United States Coast Guard filed suit under the Administrative Procedure Act (APA) seeking declaratory relief, correction of his personnel record to remove denial of eligibility for promotion, and other injunctive relief. Coast Guard and other defendants moved to dismiss for failure to state claim or, in alternative, for summary judgment. The District Court, Doty, J., held that: (1) decision of Board for Correction of Military Records (BCMR) upholding removal of petty officer's name from promotion eligibility list was not arbitrary or capricious, and (2) e-mail correspondence was inadmissible hearsay.

Motion granted.
· Under Administrative Procedure Act (APA), agency action is arbitrary or capricious if it lacks any rational basis in the record, or was taken without consideration and in disregard of the facts and circumstances of the case.
· When an agency's adjudicative determination is challenged under the Administrative Procedure Act (APA), the district court must review the facts in the record thoroughly, but only to determine whether the agency's decision is rationally related to those facts.
· If the agency action is rationally related to the facts in the record, the court may not substitute its judgment for that of the agency under Administrative Procedure Act (APA) merely because it would have decided the matter differently.

New Mexico District Court

O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, --- F.Supp.2d ----, 2002 WL 32166746 , D.N.M., Dec 02, 2002.
Members of religious organization brought action against United States, challenging its enforcement of Controlled Substances Act (CSA) as it pertained to importation, possession, and distribution of hoasca for religious ceremonies. On members' motion for preliminary injunction to enjoin enforcement of CSA on basis that it violated members' Equal Protection rights, the District Court, Parker, Chief Judge, held that prohibition of sacramental use of hoasca in religious ceremonies did not violate the Equal Protection rights of members, notwithstanding fact that Native American church's use of peyote was protected.

Motions denied.
· Where meaning of regulatory language is not free from doubt, reviewing court should give effect to agency's interpretation so long as it is reasonable, i.e., so long as interpretation sensibly conforms to purpose and wording of regulations.

Circuit Courts

Federal Circuit

Buckley v. U.S., 57 Fed.Cl. 328 , Fed.Cl., Aug 19, 2003.
Employee of the Drug Enforcement Administration (DEA) brought suit seeking enhanced pay as a law enforcement officer (LEO). The Court of Federal Claims, Horn, J., held that: (1) employee qualified for LEO credit from August 24, 1989 until June 30, 1991, but (2) employee was not entitled to overtime pay, administratively uncontrollable overtime (AUO) pay, or availability pay.

So ordered.
· Previously determined agency decisions may be given preclusive effect in subsequent lawsuits brought in federal courts when the agency was acting in a judicial capacity and resolved disputed issues of fact properly before it which the parties had an adequate opportunity to litigate.
· Factors which indicate that agency has acted in a judicial capacity for purposes of collateral estoppel include: (1) representation by counsel, (2) pretrial discovery, (3) the opportunity to present memoranda of law, (4) examinations and cross-examinations at the hearing, (5) the opportunity to introduce exhibits, (6) the chance to object to evidence at the hearing, and (7) final findings of fact and conclusions of law.
· Government was not collaterally estopped from denying federal employee law enforcement officer (LEO) credit from 1989 to the present by virtue of prior decisions of Office of Personnel Management (OPM) granting employee primary and secondary LEO credit from 1975 to 1989, as procedures followed by OPM did not demonstrate that OPM acted in a judicial capacity.
· When a statute's language is plain, court will not consider conflicting agency pronouncements or extrinsic evidence of a contrary intent.

2nd Circuit

Gully v. National Credit Union Admin. Bd., 341 F.3d 155 , 2nd Cir., Aug 21, 2003.
Former manager of federally-insured credit union petitioned for judicial review of decision of the National Credit Union Administration Board finding that she satisfied criteria for entry of a prohibition order against her. Credit union intervened to protect its ongoing interest in avoiding indemnification action by former manager. The Court of Appeals, McLaughlin, Circuit Judge, held that: (1) former manager had standing to petition for review; (2) Federal Credit Union Act (FCUA) provision authorizing prohibition order did not require scienter or culpability by former manager; and (3) former manager's conduct constituted both an unsafe and unsound practice and a breach of her fiduciary duty to the credit union, and demonstrated her unfitness to participate in affairs of credit union, supporting Board's decision.

Affirmed.
· "Substantial evidence," as required to support an administrative agency's decision, under the Administrative Procedure Act (APA), is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. 5 U.S.C.A. § 706.
· The task of the reviewing court under the arbitrary and capricious standard, as set forth in the Administrative Procedure Act (APA), is to determine whether the agency has considered the pertinent evidence, examined the relevant factors, and articulated a satisfactory explanation for its action including whether there is a rational connection between the facts found and the choice made. 5 U.S.C.A. § 551 et seq.

6th  Circuit
Castellano-Chacon v. I.N.S., 341 F.3d 533, 2003 Fed.App. 0239P, 2003 Fed.App. 0293P , 6th Cir., Aug 18, 2003.
Applicant, a native of Honduras, petitioned for review of decision of Board of Immigration Appeals (BIA) denying asylum, withholding of removal under Immigration and Nationality Act (INA), and withholding of removal pursuant to United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. The Court of Appeals, Boggs, Circuit Judge, held that: (1) Court of Appeals lacked jurisdiction to review final decision that application for asylum was untimely; (2) "particular social group," as used in statute providing for withholding of removal, is group composed of individuals sharing common, immutable characteristic; (3) tattooed youth did not constitute such social group; (4) applicant failed to present sufficient evidence that he would more likely than not be persecuted in Honduras; (5) alien was not entitled to withholding of removal pursuant to Convention Against Torture; and (6) alien was not prejudiced by failure of Immigration Judge (IJ) to allow his counsel to make opening and closing arguments.

Affirmed.
· The presumption favoring judicial review of administrative action may be overcome by specific statutory language precluding review or specific legislative history that is a reliable indicator of congressional intent.
· Although there is no constitutional right to asylum, aliens facing removal are entitled to due process. U.S.C.A. Const.Amend. 5; Immigration and Nationality Act, § 208, as amended, 8 U.S.C.A. § 1158.
· Due process requires that an alien be afforded a full and fair removal hearing, although the Immigration Judge (IJ) is entitled to broad discretion in conducting that hearing. U.S.C.A. Const.Amend. 5.

8th Circuit

In re Sac & Fox Tribe of Mississippi in Iowa/Meskwaki Casino Litigation, 340 F.3d 749, RICO Bus.Disp.Guide 10,531 , 8th Cir.(Iowa), Aug 27, 2003.
In separate actions, Indian tribe's elected tribal council sought declaratory and injunctive relief following appointment of rival council which had taken control of tribal facilities, and appointed council challenged National Indian Gaming Commission (NIGC) order closing casino. The United States District Court for the Northern District of Iowa, Linda R. Reade, J., 258 F.Supp.2d 938 and 264 F.Supp.2d 830, denied relief to either council. Consolidating appeals, the Court of Appeals, Melloy, Circuit Judge, held that: (1) council was required to exhaust administrative remedies before seeking judicial relief from temporary closing order; (2) grant of preliminary injunction enforcing closing order was not abuse of discretion; (3) elected council's gaming violation claims against appointed council were not moot; and (4) court lacked jurisdiction to resolve internal tribal leadership dispute.

First judgment affirmed; second judgment affirmed in part, reversed in part and remanded.
· Party seeking judicial review of nonfinal agency action cannot avoid exhaustion requirement by characterizing its challenge as constitutional tort claim under Bivens.
· Chairman's issuance of temporary casino closure order on behalf of National Indian Gaming Commission (NIGC), without first serving written complaint, did not deprive tribe of due process; notice of violation had been issued, and written complaint was required only prior to imposition of permanent remedy. Indian Gaming Regulatory Act, § 14, 25 U.S.C.A. § 2713.

9th Circuit
Ali v. Ashcroft, --- F.3d ----, 2003 WL 22137018, 3 Cal. Daily Op. Serv. 8489, 2003 Daily Journal D.A.R. 10,633 , 9th Cir.(Wash.), Sep 17, 2003.

Aliens brought habeas corpus petition seeking injunction to prevent their removal to Somalia, and moved to certify nationwide habeas and declaratory class, asserting that Somalia had no functioning government to accept them. The United States District Court for the Western District of Washington, Marsha J. Pechman, J., 213 F.R.D. 390, granted permanent injunction and motion for class certification. Government appealed. The Court of Appeals, Tashima, Circuit Judge, held that: (1) statute prohibiting court from reviewing final order of removal unless alien had exhausted administrative remedies did not apply to aliens' petition; (2) prudential exhaustion requirement would not be imposed; (3) jurisdiction over petition was not barred by statute precluding court jurisdiction to hear claims arising from Attorney General's discretionary decisions to execute removal orders; (4) statute governing countries to which aliens could be removed, did not authorize Attorney General to remove aliens to Somalia, inasmuch as Somalia lacked functioning government that could accept them; (5) District court did not exceed its habeas jurisdiction in certifying nationwide class; and (6) District Court could order aliens' release.

Affirmed.
· A prudential exhaustion requirement may be applied where agency expertise requires the agency to develop a proper record, relaxation of the exhaustion requirement would encourage deliberate bypass of the administrative scheme, and administrative review would allow the agency to correct its own mistakes.
· In reviewing an agency's construction of the statute it administers, the first question for the court is whether Congress has directly spoken to the precise question at issue; if so, the court must give effect to the unambiguously expressed intent of Congress, but if the statute is silent or ambiguous regarding the specific issue, the question is whether the agency's answer is based on a permissible construction of the statute.

Arango Marquez v. I.N.S., --- F.3d ----, 2003 WL 22156287, 3 Cal. Daily Op. Serv. 8555, 2003 Daily Journal D.A.R. 10,768 , 9th Cir.(Cal.), Sep 19, 2003.
Alien filed habeas petition challenging indefinite nature of his detention pending removal. The United States District Court for the Eastern District of California, Robert E. Coyle, Chief Judge, denied petition, and alien appealed. The Court of Appeals, Wardlaw, Circuit Judge, held that Supreme Court's holding in Zadvydas v. Davis, that the Immigration and Nationality Act (INA) limits an alien's post-removal detention to reasonable period that is presumptively six months in length, and does not permit indefinite detention of removable alien by the Immigration and Naturalization Service (INS), also applied to alien who, while paroled into the United States, was deemed pursuant to "entry fiction" to have been held at border and to be inadmissible to country, regardless of when his order of exclusion became final, whether before or after effective date of the Illegal Immigration Reform & Immigrant Responsibility Act (IIRIRA).

Affirmed in part, reversed in part and remanded.

Beezer, Circuit Judge, concurred and filed opinion.
· Courts should defer to agency's construction only of statute which it administers.
Mendez-Gutierrez v. Ashcroft, 340 F.3d 865, 3 Cal. Daily Op. Serv. 7510, 2003 Daily Journal D.A.R. 9404 , 9th Cir., Aug 20, 2003.

Alien, a citizen of Mexico, petitioned for review of the decision of the Board of Immigration Appeals (BIA) dismissing his appeal of the IJ's refusal to reinstate his voluntarily withdrawn asylum application. The Court of Appeals, Fisher, Circuit Judge, held that: (1) fact that no statute or regulation specifically governed reinstatement of a voluntarily withdrawn asylum application did not preclude Court of Appeals from exercising jurisdiction to review BIA's decision, and (2) BIA was required to consider alien's claim of a well-founded fear of future persecution prior to denying his request for reinstatement of his application.

Petition granted and matter remanded.
· The Court of Appeals lacks jurisdiction to review agency actions that are committed to agency discretion by law; this narrow exception to the presumption of reviewability of agency actions is applicable in those rare instances where statutes are drawn in such broad terms that in a given case there is no law to apply.

National Ass'n of Home Builders v. Norton, 340 F.3d 835, 56 ERC 2098, 33 Envtl. L. Rep. 20,259, 3 Cal. Daily Op. Serv. 7463, 2003 Daily Journal D.A.R. 9338 , 9th Cir.(Ariz.), Aug 19, 2003.

Home builders association brought action, challenging, inter alia, designation by Fish and Wildlife Service (FWS) of Arizona pygmy-owl as distinct population segment (DPS) for listing purposes under the Endangered Species Act (ESA). The United States District Court for the District of Arizona, Susan R. Bolton, J., 2001 WL 1876349, upheld FWS's designation on summary judgment, and later certified its decision as a final judgment. Association appealed. After action was remanded, 325 F.3d 1165, due to deficiencies in district court's initial certification of decision as final judgment, and recertified, the Court of Appeals, Tashima, Circuit Judge, held that: (1) district court's recertification of its decision as appealable final decision was sufficient; (2) FWS, when making its designation, did not act arbitrarily and capriciously in determining that Arizona pygmy-owls were discrete from northwestern Mexico pygmy-owls; but (3) FWS arbitrarily found such discrete population to be significant to its talon, as a whole.

Reversed, and remanded.
· Court of Appeals must set aside agency actions that are arbitrary, capricious, abuse of discretion or otherwise not in accordance with law; deferential standard ensures that agency decision contains no clear error of judgment.
· Although Court of Appeals presumes agency regulations to be valid, its inquiry into their validity is thorough, probing, in-depth review.
· To determine whether agency action was arbitrary and capricious, Court of Appeals must decide whether agency considered relevant factors and articulated rational connection between facts found and choice made.
· Agency action must be reversed when agency has relied on factors which Congress has not intended it to consider, entirely failed to consider important aspect of problem, offered explanation for its decision that runs counter to evidence before agency, or is so implausible that it could not be ascribed to difference in view or product of agency expertise.
· Court of Appeals' review of agency decision is based on administrative record and basis for agency's decision must come from record; court cannot substitute its judgment for that of agency.
· Court of Appeals must defer to agency's interpretation of its own regulations unless it is plainly erroneous.
· Courts defer to agencies when specialists express conflicting views because agency must have discretion to rely on reasonable opinions of its own qualified experts even if, as original matter, court might find contrary views more persuasive.
· Agencies must articulate satisfactory explanation for their action to permit effective judicial review, although Court of Appeals can uphold agency decisions of less than ideal clarity if agency's path may reasonably be discerned, so long as it does not supply reasoned basis for agency's action that the agency itself has not given or attempt to make up for deficiencies in agency's decision.

Singh v. I.N.S.,  340 F.3d 802, 3 Cal. Daily Op. Serv. 7374, 2003 Daily Journal D.A.R. 9231 , 9th Cir., Aug 15, 2003.
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10th Circuit

Tierdael Const. Co. v. Occupational Safety and Health Review Com'n, 340 F.3d 1110, 20 O.S.H. Cas. (BNA) 1281 , 10th Cir., Aug 18, 2003.

Employer petitioned for review of order of Occupational Safety and Health Review Commission, affirming finding that employer violated Occupational Safety and Health Administration (OSHA) regulations in course of removing asbestos- containing cement pipe during street excavation. The Court of Appeals, Murphy, Circuit Judge, held that: (1) removal of pipe constituted Class II asbestos work; (2) even if OSHA Asbestos Standard was ambiguous, Court of Appeals would give substantial deference to OSHA's reasonable interpretation of regulation; (3) employer's negative exposure assessment was deficient; and (4) employer had adequate notice it was required to comply with Standard, and thus was not denied due process.

Petition denied.
· When the meaning of a regulatory provision is clear on its face, the regulation must be enforced in accordance with its plain meaning; if the regulation is ambiguous, the Court of Appeals must give substantial deference to the agency's interpretation of the regulation.
U.S. Cellular Telephone of Greater Tulsa L.L.C. v. City of Broken Arrow, Oklahoma, 340 F.3d 1122, 29 Communications Reg. (P&F) 1355 , 10th Cir.(Okla.), Aug 19, 2003.
Applicant appealed from decisions of the United States District Court for the Northern District of Oklahoma, Claire V. Eagan, J., which reversed a city's denial of application for specific use permit for the construction of cellular transmission tower, and upheld city's denial of its other application. The Court of Appeals, Tacha, Chief Circuit Judge, held that substantial evidence supported city's denials of specific use permit applications for the construction of cellular transmission towers, and therefore did not violate Telecommunications Act.
· Possibility of drawing two inconsistent conclusions from the evidence does not prevent an administrative agency's findings from being supported by substantial evidence.

