District Courts

D.C. District Court

Hawaii Longline Ass'n. v. National Marine Fisheries Service, --- F.Supp.2d ----, 2003 WL 22083290, D.D.C., Aug 31, 2003.

Association brought action seeking to set aside regulations and a biological opinion issued by National Marine Fisheries Service (NMFS) affecting regional fishery management plan. Upon cross-motions for summary judgment, the District Court, Kollar-Kotelly, J., held that the regulations and the biological opinion were arbitrary, capricious, and contrary to law.

Regulations and biological opinion vacated and remanded. 
Georgia District Court
In re Holmes, 298 B.R. 477, Bankr.M.D.Ga., Sep 12, 2003.

Chapter 11 debtor-taxpayer made an offer-in-compromise to the Internal Revenue Service (IRS), seeking to compromise his federal income tax obligations by making a cash payment of $621,236. After the IRS declined to process debtor's offer, citing its policy of not considering an offer-in-compromise during the pendency of a bankruptcy proceeding, debtor filed motion urging the court to require the IRS to consider its offer in the same manner as it considered offers submitted by nondebtor taxpayers. The Bankruptcy Court, Robert F. Hershner, Jr., Chief Judge, held that: (1) an offer-in-compromise is not a "license" within the meaning of the Bankruptcy Code's antidiscrimination provision and, thus, the IRS's refusal to receive and consider debtor's offer- in-compromise was not prohibited by that section of the Code; (2) the IRS's internal policy of not considering an offer-in-compromise during the pendency of a Chapter 11 proceeding did not have the force and effect of law; and (3) an order directing the IRS to receive and consider debtor's offer-in-compromise was necessary and appropriate to carry out the congressional intent found in Chapter 11 of the Code.

Ordered accordingly.
· Federal agencies must obey all federal laws, not just those they administer.
· Federal courts are required to set aside federal agency action that is not in accordance with the law.
Idaho District Court

Coeur D'Alene Tribe v. Asarco Inc., --- F.Supp.2d ----, 2003 WL 22092571, D.Idaho, Sep 03, 2003.

United States, State of Idaho, and Indian tribe brought action against mining companies under Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA). The District Court, Lodge, J., held that: (1) natural resource damages claim was ripe for court's review; (2) passive water migration of hazardous substances, which was caused by seepage, leaching, and migration due to flowing water from variations in low and high water, although unaided by human conduct, was post-enactment "release"; (3) significant damages "occurred" post-enactment when government incurred expenses as it began studying injury caused by mining industry and how to clean it up; (4) natural resource damages claim was not barred by res judicata; (5) divisibility of liability was reasonable; (6) government was not "operator" of mines during World War II; and (7) government was "arranger" of hazardous substances in construction of Interstate 90.

Ordered accordingly. 
Illinois District Court

Winfield v. Barnhart, 269 F.Supp.2d 995, N.D.Ill., Jul 01, 2003.

Claimant sought review of the decision of the Commissioner of Social Security Administration, denying her application for disability insurance benefits and supplemental security income (SSI). On cross-motions for summary judgment, the District Court, Morton Denlow, United States Magistrate Judge, held that: (1) administrative law judge (ALJ) properly refused to afford controlling weight to opinion of treating physician; (2) finding that claimant was not mentally retarded was supported by substantial evidence; (3) ALJ properly disregarded claimant's assertion that she had severe depression; and (4) findings that claimant did not meet listed impairments were supported by substantial evidence.

Commissioner's motion granted.
· "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· Even if there is adequate evidence in the record to support administrative law judge's (ALJ) decision in social security case, the findings will not be upheld if the reasons given by the trier of fact do not build an accurate and logical bridge between the evidence and the result.
· A reviewing court in social security benefits case may not re-evaluate the facts, re-weigh the evidence, or substitute its own judgment for that of the administrative law judge (ALJ).
Montana District Court

U.S. v. W.R. Grace & Co.-Conn, --- F.Supp.2d ----, 2003 WL 22076581, D.Mont., Aug 26, 2003.

United States brought suit, under Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), against former and current owners of abandoned asbestos mine, to recover costs it had incurred responding to releases or threats of releases of asbestos in and around town that was located near mine. Following bench trial, the District Court, Molly, Chief Judge, held that: (1) act of God defense was not applicable, so as to allow defendants to avoid liability for cleanup costs; (2) court's prior rulings on summary judgment in suit were law of case; (3) EPA's response action at site did not conflict with CERCLA, even though some naturally occurring asbestos might have been removed as part of response; (4) costs that agency of Department of Health and Human Services (DHHS) incurred in conducting medical testing program and other health related activities to further EPA's efforts were recoverable under CERCLA; (5) agency's costs were adequately documented, and not inconsistent with NCP; and (6) EPA's revised rate for calculating its indirect response costs at site fairly allocated indirect costs of EPA's superfund program to specific sites and complied with relevant accounting standard, so as to permit recovery of such costs under CERCLA.

Ordered accordingly. 
· Agency's regulations, and its interpretation of them, must be accorded considerable weight.
New Mexico District Court

E. Spire Communications, Inc. v. Baca, 269 F.Supp.2d 1310, D.N.M., Jun 12, 2003.

Competing local exchange carrier (CLEC) brought action against incumbent local exchange carrier (ILEC) and New Mexico Public Regulation Commission (NMPRC) seeking declaratory and injunctive relief on allegations of violation of Telecommunications Act, deprivation of its due process and equal protection rights, and unlawful taking. On defendants' motions for partial summary judgment, the District Court, Smith, United States Magistrate Judge, acting upon consent and designation, held that: (1) claims of CLEC were ripe for review; (2) CLEC was not denied equal protection by imposition of costing docket rate to interconnection agreement by NMPRC; (3) imposition of costing docket rate by NMPRC was not unconstitutional taking of property of CLEC; (4) NMPRC had statutory authority to interpret and enforce interconnection agreement; and (5) NMPRC did not violate contract clause by modifying call termination rate between CLEC and ILEC.

Motions granted.
· There are three primary factors in the ripeness inquiry: (1) whether delayed review would cause hardship to the plaintiff; (2) whether judicial intervention would inappropriately interfere with further administrative action; and (3) whether the courts would benefit from further factual development of the issues presented.
· In order to prevail on either a substantive or procedural due process claim, a plaintiff must first establish that a defendant's actions deprived the plaintiff of a protectable property interest.
· In the context of a substantive due process claim, a unilateral expectation is insufficient to establish a protectable property interest as a matter of law.
· Substantive due process requires only that termination of a protected interest not be arbitrary, capricious, or without a rational basis.

Washington District Court

Airport Communities Coalition v. Graves, --- F.Supp.2d ----, 2003 WL 22077386, W.D.Wash., Aug 18, 2003.

Opponents of proposed airport expansion brought action challenging decision of Army Corps of Engineers to issue Clean Water Act (CWA) permit for filling wetlands. On cross-motions for summary judgment, the District Court, Rothstein, J., held that: (1) Corps did not have to incorporate all of conditions placed on project by state agency; (2) Corps did not have to issue supplemental environmental impact statement (EIS) for project; and (3) Corps' determination that issuance of permit would not be contrary to public interest was not arbitrary and capricious.

Government's motion granted.
· Extra-record materials are allowed in reviewing agency decision (1) if necessary to determine whether agency has considered all relevant factors and has explained its decision, (2) when agency has relied on documents not in record, or (3) when supplementing record is necessary to explain technical terms or complex subject matter.
· Extra-record information regarding documents that agency relies on but were not included in record is admissible in action challenging agency's decision.
Circuit Courts

Federal Circuit

Carpenter, Chartered v. Secretary of Veterans Affairs, --- F.3d ----, 2003 WL 22097525, Fed.Cir., Sep 11, 2003.

Law firm engaged in representing veterans' benefits claimants petitioned for judicial review of the new regulation adopted by Department of Veterans Affairs (DVA), governing payment of attorney fees by disinterested third parties. The Court of Appeals, Bryson, Circuit Judge, held that: (1) DVA is authorized to issue rules governing attorney fee payments by putatively disinterested third-party payers; (2) regulation was supported by rational basis; Nd (3) regulation did not have a significant economic impact on a substantial number of small entities, so as to require DVA to publish analysis of impact of regulation on such entities pursuant to the Regulatory Flexibility Act.

Petition denied.
· A regulation is reasonably related to the purposes of the legislation to which it relates if the regulation serves to prevent circumvention of the statute and is not inconsistent with the statutory provisions.
· It is unnecessary for an agency to prove that circumvention of statutory policy has occurred in the past in order sustain an anti-circumvention regulation as reasonable; a regulation can be justified by a reasonable expectation that it will prevent circumvention of statutory policy in the future.
Lane v. Principi, 339 F.3d 1331, Fed.Cir., Aug 07, 2003.

Veteran appealed decision of the Board of Veterans Appeals (BVA), finding that a prior Board decision, denying basic eligibility for Department of Veterans Affairs (VA) benefits on the basis of the veteran's character of discharge, was not the product of clear and unmistakable error (CUE). The United States Court of Appeals for Veterans Claims, 16 Vet.App. 78, affirmed. Veteran appealed. The Court of Appeals, Schall, Circuit Judge, held that: (1) Court of Appeals of Veterans Affairs properly reviewed de novo the Boards decision denying veteran benefits, and (2) Board could look to the totality of the circumstances, including factors other than the veteran's own statements, to determine why the veteran went absent without official leave (AWOL).

Affirmed.
· To interpret a regulation, the Court of Appeals looks at its plain language and considers the terms in accordance with their common meaning.
R & W Flammann GmbH v. U.S., 339 F.3d 1320, Fed.Cir., Aug 07, 2003.

Incumbent contractor filed pre-award bid protest alleging that government contracting agency, after deciding not to exercise the option under existing service contract and reopen bid for substantially similar contract, released contractor's unit prices for the current and future option years to its competitor. The United States Court of Federal Claims, Reginald W. Gibson, J., 53 Fed.Cl. 647, granted summary judgment for contractor, enjoined government from awarding resolicited contract, and required that all bidders receive copies of contractor's unit prices and that contractor receive copies of its competitor's bids. Government appealed. The Court of Appeals, Mayer, Chief Judge, held that: (1) contractor's bid, which included unit price information, was not confidential information exempt from disclosure requirements of the Freedom of Information Act (FOIA), and (2) contracting agency did not violate the Trade Secrets Act when it disclosed contractor's unit price information.

Reversed.
· Regulation that contravenes a statute is invalid.
· Government contracting officers are given broad discretion in their evaluation of bids, and when officer's decision is reasonable, Court of Appeals may not substitute its judgment for that of agency.

2nd Circuit

Public Citizen, Inc. v. Mineta, 340 F.3d 39, 2nd Cir., Aug 06, 2003.

Non-profit advocacy organizations petitioned for review of final rule issued by Secretary of Transportation to regulate installation of tire pressure monitoring systems (TPMS) in new motor vehicles. The Court of Appeals, Sack, Circuit Judge, held that: (1) rule, which permitted automakers to install TPMS that would inform operators when "one" tire on vehicle was 30 percent underinflated, but would not inform operators when two or more tires were underinflated, was contrary to intent of Transportation Recall Enhancement, Accountability, and Documentation Act (TREAD Act); (2) rule was arbitrary and capricious to extent it adopted one tire, 30 percent TPMS standard; (3) rule was not arbitrary and capricious to extent that it permitted three-year phase- in period for installation of TPMS in new vehicles; (4) rule was not arbitrary and capricious to extent it required automakers to utilize four-tire, 25 percent TPMS standard, rather than four-tire, 20 percent standard; and (5) rule was not contrary to intent of TREAD Act to extent it defined "significantly under inflated" tires in contradictory ways and permitted many new motor vehicles to be made without any TPMS during phase-in period.

Petition granted, rule vacated, and matter remanded for further rulemaking proceedings.
· Scope of review of agency decision, under arbitrary and capricious standard, is narrow and Court of Appeals is not to substitute its judgment for that of agency.
· Under arbitrary and capricious standard of review, agency must examine relevant data and articulate satisfactory explanation for its action including a rational connection between facts found and choice made.
· In reviewing agency decision under arbitrary and capricious standard, Court of Appeals must consider whether decision was based on consideration of relevant factors and whether there has been a clear error of judgment.
· Normally, agency rule would be arbitrary and capricious if agency has relied on factors which Congress has not intended it to consider, entirely failed to consider important aspect of problem, offered explanation for its decision that runs counter to evidence before agency, or is so implausible that it could not be ascribed to difference in view or product of agency expertise.
· In reviewing agency's decision under arbitrary and capricious standard, Court of Appeals may not supply reasoned basis for agency's action that agency itself has not given, but court will uphold decision of less than ideal clarity if agency's path may reasonably be discerned.
5th  Circuit
Bolen v. Dengel, 340 F.3d 300, 41 Bankr.Ct.Dec. 200, Bankr. L. Rep. P 78,895, 5th Cir.(La.), Aug 11, 2003.

In declaratory judgment action brought by United States Trustee (UST), former Chapter 12 standing trustee filed counterclaims against UST and third-party claims against, inter alia, bank in whose trustee account certain funds were held, challenging the withholding of his standing trustee compensation and expenses. Adopting the report and recommendation of the United States Bankruptcy Court for the Eastern District of Louisiana, the District Court, Stanwood R. Duval, Jr., J., 2002 WL 356304, entered judgment in favor of UST and against standing trustee, ordering that funds held in escrow in court's registry and in bank account be declared the property of UST, and subsequently entered order granting bank's motion to dismiss. Standing trustee appealed both the judgment and the order. The Court of Appeals, Carl E. Stewart, Circuit Judge, held that: (1) actions of the Executive Office of the United States Trustee (EOUST) in implementing its "expense first, funds available" method for calculating trustee compensation did not conflict with statute governing standing trustees' fees; (2) statute was ambiguous with respect to the calculation of compensation and expenses; (3) although the EOUST handbook was not entitled to Chevron-style deference, its "expense first" policy was persuasive and was not prohibited by statute governing standing trustees' fees; (4) UST's calculation, which effectively disallowed any compensation for the services rendered by standing trustee due to his violation of handbook's "expense first" and "no carryover of compensation" policies, was not an abuse of discretion; (5) district court's dismissal order only related to standing trustee's lender liability claim; (6) district court did not commit reversible error in failing to review bank's motion to dismiss as a motion for summary judgment; and (7) standing trustee could not maintain an action against bank for alleged breach of credit agreement under Louisiana law.

Affirmed.
· In reviewing whether the district court appropriately gave deference to agency handbook's interpretation of statute, the Court of Appeals must decide (1) whether the statute unambiguously forbids the agency's interpretation, and if not, (2) whether the interpretation, for other reasons, exceeds the bounds of the permissible.

Roberts v. U.S. R.R. Retirement Bd., --- F.3d ----, 2003 WL 22097861, 5th Cir., Sep 11, 2003.

Claimant sought judicial review of Railroad Retirement Board's refusal to reopen the denial of his first application for a disability annuity. The Court of Appeals, E. Grady Jolly, Circuit Judge, held, in a matter of first impression, that Court of Appeals lacked jurisdiction to review Board's refusal to reopen.

Dismissed. 
· Allowing judicial review of an administrative agency action not specifically provided for by the governing statute would impermissibly expand the jurisdiction of the Court of Appeals.
· After finding that the subject statute is ambiguous, the second step in the Chevron analysis is to determine whether the agency's answer is based on a permissible construction of the statute.
· Interpretations such as those in opinion letters, like interpretations contained in policy statements, agency manuals, and enforcement guidelines, all of which lack the force of law, do not warrant Chevron-style deference.
· Administrative Procedure Act (APA) compels that appellate review of agency action under the APA is for abuse of discretion.
8th Circuit

Lowry v. S.E.C.,, 340 F.3d 501, Fed. Sec. L. Rep. P 92,483, 8th Cir., Aug 12, 2003.

Investment advisor appealed decision of Securities and Exchange Commission (SEC), 2002 WL 1997959, sanctioning him for failing to report to Commission and inform investors of personal loan his company made to him. The Court of Appeals, Smith, Circuit Judge, held that severe sanction of barring appellant from associating with investment advisor was warranted.

Affirmed. 
· On judicial review, agency's interpretation of its own regulations is entitled to substantial deference when interpretation is consistent with language of authorizing statute and purpose of the regulation.
· On judicial review of agency's interpretation of its own regulation, court's role is to decide only whether, under applicable statute and the facts, agency made allowable judgment in its choice of remedy.
9th Circuit
Oregon Paralyzed Veterans of America v. Regal Cinemas, Inc.,, 339 F.3d 1126, 26 NDLR P 196, 3 Cal. Daily Op. Serv. 7265, 2003 Daily Journal D.A.R. 9065, 9th Cir.(Or.), Aug 13, 2003.
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