District Courts

California District Court

Gutierrez v. RWD Technologies, Inc., --- F.Supp.2d ----, 2003 WL 22037639, 20 IER Cases 421, E.D.Cal., Jul 03, 2003.
Employee brought state court action against employer, alleging that employer violated state labor code and terminated her for taking off of work for jury service in violation of public policy. After removing the action based on diversity, employer moved for judgment on the pleadings. The District Court, Shubb, J., held that employee was required to exhaust administrative remedies, pursuant to labor code, prior to filing action.

Motion granted.
· Under California law, where an administrative remedy is provided by statute, relief must be sought from the administrative body and this remedy exhausted before the courts will act.
· Under California law, employee who brought action alleging that her termination violated state labor code was required to exhaust her administrative remedies by filing complaint with Division of Labor Standards prior to bringing civil action; exhaustion was general rule, labor code contemplated exhaustion requirement by including provision by which employee who was unsuccessful before Labor Commissioner could bring civil action, state legislature could have expressly indicated intent in labor code to provide option of direct resort to civil suit but it did not do so, and exhaustion requirement furthered public policy of allowing administrative agency to apply its expertise in area of violations of labor code. 
Home Builders Ass'n of Northern California v. U.S. Fish and Wildlife Service, 268 F.Supp.2d 1197, E.D.Cal., May 09, 2003.

Trade associations, state chamber of commerce, and private landowners brought action for declaratory and injunctive relief, challenging Fish and Wildlife Service's final designation of critical habitat for Alameda whipsnake. Parties cross-moved for summary judgment. The District Court, Ishii, J., held that: (1) to designate critical habitat for species listed as threatened under Endangered Species Act (ESA), Service must determine what physical or biological features are essential to species' conservation; (2) rule failed to identify physical and biological features essential to whipsnake's conservation; (3) ESA did not permit Service to defer assessment of specific lands upon which essential habitat features were found until consultation with other agencies on proposed actions; (4) Service's designation of critical habitat violated ESA due to failure to identify specific areas within geographic area occupied by whipsnake on which features essential to conservation were found; (5) Service's failure to make finding that designated area could require special management considerations and protections at some time in the future violated ESA; (6) remand for new economic analysis was required; and (7) vacating of rule, on remand, was warranted.

Motions granted in part and denied in part; rule vacated and matter remanded for further proceedings.
· In inquiring whether agency's decision meets arbitrary and capricious standard applicable on judicial review under Administrative Procedure Act (APA), court asks whether agency considered the relevant factors and articulated a rational connection between the facts found and the choice made; thus, the standard is highly deferential, presuming the agency action to be valid and affirming the agency action if a reasonable basis exists for its decision.
· Agency's action must be upheld, if at all, on the basis articulated by the agency itself.
· Reviewing court cannot defer to agency decision when a basis for that decision is not provided.
· Ordinarily, when a regulation is not promulgated in compliance with Administrative Procedure Act (APA), regulation is invalid; however, when equity demands, the regulation can be left in place while agency follows necessary procedures.
· Factors to be considered in determining whether regulation should be left in place while agency follows necessary procedures, following determination that regulation was not promulgated in accordance with Administrative Procedure Act (APA), include (1) purposes of substantive statute under which agency was acting, (2) consequences of invalidating or enjoining agency action, and (3) and potential prejudice to those who will be affected by maintaining status quo; in addition, court must consider magnitude of administrative error and how extensive and substantive it was.

D.C. District Court

Bliss v. Johnson, --- F.Supp.2d ----, 2003 WL 22048207, D.D.C., Aug 29, 2003.

Former Marine officer brought suit against the Secretary of the Navy challenging decision by Board for Correction of Naval Records (BCNR) denying him rank of major at retirement. Officer and Secretary of Navy moved for summary judgment. The District Court, Urbina, J., held that decision did not violate Administrative Procedure Act (APA).

Defendant's motion granted.
· Scope of review under Administrative Procedure Act (APA) arbitrary and capricious standard is narrow and court is not to substitute its judgment for that of agency; as long as agency has examined relevant data and articulated satisfactory explanation for its action including rational connection between facts found and choice made, court will not disturb agency's action.

Nebraska District Court

USOC of Greater Iowa, Inc. v. City of Bellevue, Nebraska, --- F.Supp.2d ----, 2003 WL 22038398, D.Neb., Aug 28, 2003.

Cellular telephone service provider brought suit against city, alleging it violated the Telecommunications Act when it denied provider's application for conditional use permit to build and operate cell phone tower. Following bench trial, the District Court, Kopf, J., held that: (1) city council's decision to deny conditional use permit was not "in writing" and was not supported by "substantial evidence in written record," as required by the Telecommunications Act; (2) provision of the Telecommunications Act, forbidding states and local governments from denying permit to construct a personal wireless service facility except when that decision was rendered in writing and supported by "substantial evidence contained in a written record," did not violate the Tenth Amendment; and (3) appropriate remedy for city's violation of Telecommunications Act was injunction requiring city to issue permit, rather than remand.

Ordered accordingly.
· "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
Ohio District Court

Burkholder v. Wykle, 268 F.Supp.2d 835, N.D.Ohio, Feb 22, 2002.

Property owners along route of proposed highway project brought action alleging that finding of no significant impact (FONSI) issued by Federal Highway Administration (FHWA) violated National Environmental Policy Act (NEPA), National Federal Aid Highway Act, and Administrative Procedure Act (APA). On cross-motions for summary judgment, the District Court, Manos, J., held that: (1) state's early award of contract for final design work did not invalidate environmental review process; (2) proposed upgrade of highway segment did not amount to improper segmentation; and (3) environmental assessment (EA) prepared by state adequately considered alternatives.

Government's motion granted.
· So long as agency complies with procedure mandated by relevant statutes, and record supports choice made, court must afford agency's decision substantial deference.
· Party challenging agency's decision bears burden of proving that decision was in error.

Rickard v. Teynor's Homes, Inc., --- F.Supp.2d ----, 2003 WL 22060320, N.D.Ohio, Aug 25, 2003.
Buyer of manufactured home brought action against seller, manufacturer, and insurer alleging violations of Magnuson-Moss Warranty Act (MMWA) and state law. On seller's motion to compel arbitration, the District Court, Carr, J., held that: (1) buyer failed to present sufficient evidence in support of her claim that cost of arbitration was prohibitively high, but (2) MMWA precluded enforcement of binding arbitration agreement.

Motion denied.
· Courts are bound to defer to agency's interpretation of statute with which Congress entrusted agency task of implementing unless: (1) Congress has directly spoken to precise question at issue, or (2) agency's construction of statute is unreasonable.
Pennsylvania District Court

Ramirez v. Barnhart, 268 F.Supp.2d 484, 90 Soc.Sec.Rep.Serv. 61, E.D.Pa., Jun 03, 2003.

Claimant brought action for review of decision of the Commissioner of Social Security (SSA) which denied her application for supplemental security income (SSI) and disability insurance benefits. Parties cross-moved for summary judgment. The District Court, Robreno, J., held that ALJ's hypothetical question to vocational expert (VE) was sufficient to elicit a response that served as substantial evidence of claimant's residual capacity to work.

SSA's motion granted and claimant's motion denied.
· Interpretive rules, i.e., statements made by an agency to give guidance to its staff and affected parties as to how the agency intends to administer a statute or regulation, are not entitled to the same deference as norms that derive from the agency's delegated lawmaking powers, but are still entitled to some weight on judicial review.
Circuit Courts

1st Circuit

Arevalo v. Ashcroft, --- F.3d ----, 2003 WL 22046805, 1st Cir., Aug 29, 2003.

Alien petitioned for review of order of Immigration and Naturalization Service (INS) reinstating previous removal order. The United States District Court for the District of Massachusetts transferred proceeding to Court of Appeals. Following grant of temporary stay of deportation, the Court of Appeals, Selya, Circuit Judge, held that: (1) standard for evaluating request for stays pending review of final orders of removal was algorithm used for preliminary injunctions, and (2) Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) procedures for reinstating previous removal orders could not be applied retroactively to illegal reentrant who had requested discretionary relief before such procedures took effect.

Order accordingly.
· The Court of Appeals defers to an agency's interpretation of a statute only when the statute is ambiguous.
· Scrutiny of a statute during a retroactivity inquiry demands a common sense, functional judgment about whether the new provision attaches new legal consequences to a past event, which is a judgment informed and guided by familiar considerations of fair notice, reasonable reliance, and settled expectations.
U.S. Public Interest Research Group v. Atlantic Salmon of Maine, LLC, 339 F.3d 23, 56 ERC 1933, 1st Cir.(Me.), Aug 06, 2003.

Environmental organizations brought citizen suit alleging that salmon farms released pollutants into water in violation of Clean Water Act (CWA). The United States District Court for the District of Maine, Gene Carter, J., found the farms liable for polluting Maine waters, 215 F.Supp.2d 239, and granted injunctive relief, 257 F.Supp.2d 407. Farms appealed. The Court of Appeals, Boudin, Chief Judge, held that: (1) court could in its discretion grant injunctive relief governing operations of farms after farms received state discharge permit, insofar as court was remedying harm caused by farms' past violations, so long as court did not reduce environmental protection provided by permit; (2) district court, in issuing injunction that governed certain operations of farms after they had obtained permit, did not exceed its authority under CWA, even though injunction required more of farms than permit; (3) district court's determination that farms' use of non-native salmon stocks imperiled survival of wild salmon, and thus that injunction, prohibiting use of such stocks, was warranted, was not clearly erroneous or irrational; and (4) district court's refusal to make primary jurisdiction reference in connection with citizen suit was neither mistake of law nor abuse of discretion.

Affirmed.
· Interests served by primary jurisdiction doctrine are such that Court of Appeals may choose to invoke it on its own even if neither side raises the concern.
· "Primary jurisdiction doctrine" permits and occasionally requires court to stay its hand while allowing agency to address issues within its ken.
· Decision as to whether court should stay its hand, pursuant to primary jurisdiction doctrine, and allow agency to address issue within its ken, usually depends on whether reference will advance sound disposition of court case and whether failure to refer will impair statutory scheme or undermine agency to which reference might be made.

3rd Circuit

Raymond Proffitt Foundation v. U.S. Army Corps of Engineers, 343 F.3d 199, 3rd Cir.(Pa.), Sep 03, 2003.
Environmental and fishing groups brought action under Administrative Procedure Act (APA) against Army Corps of Engineers, alleging violations of Water Resources Development Act (WRDA), National Environmental Policy Act (NEPA), Fish and Wildlife Coordination Act (FWCA), and state law. The United States District Court for the Eastern District of Pennsylvania, Anita B. Brody, J., 175 F.Supp.2d 755, entered summary judgment in favor of Corps, and plaintiffs appealed. The Court of Appeals, Smith, Circuit Judge, held that: (1) Corps' alleged failure to comply with its duty under WRDA to include environmental protection as one of its primary missions was subject to judicial review, but (2) Corps' decision to generally reproduce natural flows in river was not arbitrary and capricious.

Affirmed.
· Once initial level of judicial review of agency's expenditures as inconsistent with permissible statutory objectives is passed, specific execution by agency to meet those objectives may still be left entirely within its discretion.
· Courts cannot preclude judicial review of agency action under Administrative Procedure Act (APA) simply because party appears likely to lose on merits.
4th  Circuit

Melton v. Pasqua, 339 F.3d 222, 4th Cir., Aug 07, 2003.

Commodity futures trading account holder sought judicial review of order of the Commodity Futures Trading Commission (CFTC), 2002 WL 31008126, vacating the ALJ's initial decision awarding account holder damages in reparations proceeding against broker. The Court of Appeals, Gregory, Circuit Judge, held that: (1) ALJ could conduct evidentiary hearing to review settlement agreement, and (2) finding by CFTC that stipulation of voluntary dismissal was submitted pursuant to terms of valid settlement agreement between parties was supported by the weight of the evidence.

Petition denied.
· When reviewing the final order of an administrative tribunal, the Court of Appeals undertakes a de novo review of either legal questions or the application of law to the facts when resolution of those issues is regularly undertaken by courts of general jurisdiction.
· An ALJ is not required to review the validity of a settlement agreement prior to entering an order of dismissal pursuant to the parties' stipulation of dismissal following settlement.
· An ALJ is not precluded from reviewing the validity of a settlement agreement if it becomes necessary to do so after an order of dismissal pursuant to the parties' stipulation is entered.
West Virginia Highlands Conservancy, Inc. v. Norton, 343 F.3d 239, 4th Cir.(W.Va.), Sep 03, 2003.
Environmental organizations, which had filed citizen complaint with Office of Surface Mining Reclamation and Enforcement (OSM) alleging that mining company violated provisions of Surface Mining Control and Reclamation Act (SMCRA), sought review of Interior Board of Land Appeals decision denying attorney fees for organizations' work in administrative appeal. The United States District Court for the Southern District of West Virginia, Mary E. Stanley, United States Magistrate Judge, granted summary judgment for organizations, and remanded to Board of determination of fee amount. Secretary of the Interior appealed. The Court of Appeals, Michael, Circuit Judge, held that: (1) district court decision was reviewable; (2) organizations achieved sufficient degree of success to be eligible for fee award; and (3) determination of whether organizations had made substantial contribution to full and fair determination of the issues was factual issue that had to be determined by Board.

Affirmed in part, vacated in part, and remanded.
· A district court's order remanding a case to an administrative agency is usually not a final, appealable decision; nevertheless, if a district court order remanding a case to an administrative agency will be effectively unreviewable after a resolution of the merits, the order is a final decision
· An agency's interpretation of its own regulation is binding on a court unless the interpretation is plainly erroneous or inconsistent with the regulation, although when the administrative interpretation is not based on expertise in the particular field, but is based on general common law principles, great deference is not required; this exception is invoked to allow de novo review of an agency's legal determination.
8th Circuit

Harris v. P.A.M. Transport, Inc., 339 F.3d 635, Fed. Carr. Cas. P 84,298, 14 A.D. Cases 1208, 8th Cir.(Ark.), Aug 05, 2003.

Prospective truck driver brought complaint with Equal Employment Opportunity Commission (EEOC) alleging that employer's failure to hire driver based on driver's medical history violated the Americans with Disabilities Act (ADA). Complaint was converted into federal lawsuit. The United States District Court for the Eastern District of Arkansas, James M. Moody, J., dismissed claims, and driver appealed. In an amended order, the Court of Appeals, Beam, Circuit Judge, held that: (1) driver's failure to exhaust the DOT's administrative remedies precluded action, and (2) driver failed to establish that he was qualified to perform the job function of a commercial truck driver.

Affirmed.
· No one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted; until a plaintiff has pursued available administrative relief, suit is premature and must be dismissed.
· Exhaustion of prescribed administrative remedies applies where a claim is cognizable in the first instance by an administrative agency alone.
· Prospective truck driver's failure to exhaust the administrative remedies of the Department of Transportation (DOT) before bringing suit precluded action against prospective employer under the ADA for failure to hire based on driver's medical history; DOT was better equipped to handle resolution of disputes over a driver's medical qualifications.
9th Circuit
Eckard Brandes, Inc. v. Riley, 338 F.3d 1082, 3 Cal. Daily Op. Serv. 7113, 2003 Daily Journal D.A.R. 8974, 9th Cir.(Hawai'i), Aug 11, 2003.
Employees filed overtime wage action in state court against former employer, claiming violation of Fair Labor Standards Act (FLSA). Employer removed action to federal court and filed counterclaim for breach of duty of loyalty. The United States District Court for the District of Hawaii, Helen Gillmor, J., granted summary judgment for employer on FLSA claim and counterclaim, ordered disgorgement of profits as appropriate remedy for employees' breach of duty of loyalty, and awarded attorney fees and prejudgment interest to employer. Employees appealed. The Court of Appeals, Schroeder, Chief Judge, held that: (1) Hawaii law would recognize employer's claim against employees for breach of duty of loyalty; (2) six-year statute of limitations applied to breach of loyalty claim; (3) disgorgement of profits was proper remedy for breach of duty; (4) claim for breach of duty of loyalty was action in nature of assumpsit for which attorney fees were available under Hawaii statute; and (5) award of prejudgment interest was reasonable, given that judgment in case was not entered for four years.

Affirmed.
· Under doctrine of "primary jurisdiction," court may suspend review of claim if its resolution involves issues that have been placed within jurisdiction of administrative body.
11th Circuit

Shotz v. City of Plantation, Fla., --- F.3d ----, 2003 WL 22071566, 14 A.D. Cases 1395, 16 Fla. L. Weekly Fed. C 1067, 11th Cir.(Fla.), Sep 08, 2003.
Individual sued city and city officials, alleging retaliation for having reported Americans with Disabilities Act (ADA) violations. The United States District Court for the Southern District of Florida, No. 00-06894-CV-BSS, Barry S. Seltzer, United States Magistrate Judge, granted summary judgment for defendants, and appeal was taken. The Court of Appeals, Birch, Circuit Judge, held that: (1) individual defendants could be held personally liable for retaliation where underlying conduct opposed by plaintiff was made unlawful by ADA provisions concerning public services; (2) defendants' allegedly retaliatory conduct was sufficiently "averse"; and (3) individual defendants who did not knowingly participate in adverse conduct could not be held liable for retaliation.

Affirmed in part and reversed in part.
