District Courts

Kansas District Court

Multi Solutions Intern., Inc. v. Southwestern Bell Telephone Co., 265 F.Supp.2d 1216, D.Kan., May 27, 2003.

Internet service providers (ISPs) brought breach of contract, fraud and misrepresentation action against telephone company and access service provider. On defendants' motion to dismiss, and plaintiffs' motion to amend, the District Court, Crow, Senior District Judge, held that primary jurisdiction doctrine warranted referral of case to Federal Communications Commission (FCC).

Ordered accordingly
· Purposes of "primary jurisdiction doctrine" are to: (1) ensure desirable uniformity in determinations of certain administrative questions, and (2) promote resort to agency experience and expertise where court is presented with question outside its conventional experience.
· Factors relevant in deciding whether to apply primary jurisdiction doctrine include whether: (1) fact issues in question are within conventional experience of judges, and (2) resolution of such fact issues requires exercise of administrative discretion, or requires uniformity and consistency in regulation of business entrusted to particular agency.
Maryland District Court

Smith v. Continental Cas. Co., --- F.Supp.2d ----, 2003 WL 21939475 , D.Md., Aug 04, 2003.

Participant in long-term disability (LTD) plan, who had back condition, brought Employee Retirement Income Security Act (ERISA) suit against plan administrator, after his claim for benefits was denied. On cross-motions for summary judgment, the District Court, Quarles, J., held that: (1) modified abuse of discretion standard of review applied to conflicted administrator's decision to deny benefits; (2) administrator abused its discretion when it denied benefits on basis that participant's complaints of disabling pain were not credible; and (3) where administrator's denial of participant's request for waiver of premium coverage under group life insurance policy was based on erroneous determination that participant was not disabled, remand of issue to administrator for further consideration was warranted.

Motions granted in part, and denied in part.
· "Substantial evidence" is evidence which reasoning mind would accept as sufficient to support particular conclusion and consists of more than mere scintilla but may be somewhat less than preponderance.

Massachusetts District Court

Monahan v. Winn, --- F.Supp.2d ----, 2003 WL 21940908, D.Mass., Aug 12, 2003.

Prisoners challenged Bureau of Prisons (BOP) policy of no longer designating offenders to community confinement. The District Court, Gertner, J., held that: (1) Prison Litigation Reform Act's (PLRA) exhaustion requirement did not apply to habeas petition challenging policy; (2) BOP's prior practice of designating certain offenders to serve all or part of terms of imprisonment in community confinement was legal; (3) current policy was not exempt from notice and comment requirements of Administrative Procedure Act (APA); (4) retroactive application of policy violated Ex Post Facto Clause; (5) retroactive application of policy violated Due Process Clause; and (6) injunction would be issued with respect to two prisoners.

Order accordingly.
· Unless an agency rule is of a type excepted from the Administrative Procedure Act (APA), violation of the APA's notice and comment procedural prerequisites renders it invalid.

Puerto Rico District Court

Martinez Cruz v. Barnhart, 265 F.Supp.2d 173, 89 Soc.Sec.Rep.Serv. 328, D.Puerto Rico, Apr 22, 2003.
Claimant sought review of decision denying his application for social security disability benefits. The District Court, Castellanos, United States Magistrate Judge, held that finding that claimant was able to perform light sedentary work, and thus was not disabled, was supported by substantial evidence.

Affirmed.
· "Substantial evidence" is more than a mere scintilla, and such as a reasonable mind might accept as adequate to support a conclusion. Social Security Act, § 205(g), as amended, 42 U.S.C.A. § 405(g).

Vega-Muniz v. Metropolitan Life Ins. Co., --- F.Supp.2d ----, 2003 WL 21939482, D.Puerto Rico, Jul 31, 2003.

Participant in group long-term disability (LTD) plan, who allegedly suffered from frontal lobe syndrome, an organic disorder, brought Employee Retirement Income Security Act (ERISA) suit against plan administrator, after it terminated his benefits. On administrator's motion for summary judgment, the District Court, Pieras, Senior District Judge, held that administrator's findings that participant, who had symptoms of major depression, suffered from mental, rather than physical disabling condition, and thus that benefits payable under plan were limited to 24 months, were not arbitrary and capricious.

Motion granted.
· Evidence is "substantial" if it is reasonably sufficient to support a conclusion.
South Carolina District Court

In re Swilley, 295 B.R. 839 , Bankr.D.S.C., Apr 17, 2003.

Judgment creditor brought adversary proceeding to except judgment debt from discharge, and filed motion for summary judgment based on preclusive effect of prior district court judgment. The Bankruptcy Court, John E. Waites, J., held that: (1) federal district court's prior determination as part of stipulated settlement of fraud action against Chapter 7 debtor and other parties, that judgment debt would not be dischargeable in event that debtor or other defendants filed for bankruptcy relief, was not res judicata on debtor's ability to discharge judgment debt; but (2) prior stipulated judgment would be given collateral estoppel effect, though judgment did not contain specific stipulated or court-found facts to support conclusion that judgment debt was nondischargeable; and (3) inconsistent positions taken debtor in previously agreeing, as condition for settling claims asserted against him for substantially less than amount requested, that resulting judgment debt would not be dischargeable, and in then asserting, just five months later, that judgment debt was dischargeable, was sufficient to trigger application of judicial estoppel doctrine.

Motion granted.
· Collateral estoppel precludes relitigation of issue decided previously in judicial or administrative proceedings, provided that party against whom prior decision is asserted enjoyed full and fair opportunity to litigate issue in earlier proceeding.
Circuit Courts

Federal Circuit

Robinson v. U.S., 335 F.3d 1365, 92 A.F.T.R.2d 2003-5349, 2003-2 USTC P 50,590 , Fed.Cir., Jul 15, 2003.

Shareholders of S-corporation filed complaint seeking recovery of overpaid income taxes, claiming deduction for property transferred to employee as compensation. The United States Court of Federal Claims, 52 Fed.Cl. 725, Christine O.C. Miller, J., granted government summary judgment. Shareholders appealed. The Court of Appeals, Bryson, Circuit Judge, held that shareholders were entitled to deduction based on amount that was legally required to be included in employee's gross income, without regard to amount that was actually included on his return or that employee and IRS ultimately agree should be included on that return for purposes of calculating his tax liability.

Reversed and remanded.
· If meaning of statute is clear, court must apply statute as written, and not defer to contrary regulatory interpretation.
5th Circuit

Beall v. U.S., 2003 336 F.3d 419, 92 A.F.T.R.2d 2003-5001, 2003-2 USTC P 50,551 , 5th Cir.(Tex.), Jun 27, 2003.

Taxpayers sought judicial review of denial of request for interest abatement by Internal Revenue Service (IRS). The United States District Court for the Eastern District of Texas, John H. Hannah, Jr., Chief Judge, 170 F.Supp.2d 709, dismissed action for lack of subject matter jurisdiction, and taxpayers appealed. The Court of Appeals, Garwood, Circuit Judge, held that: (1) taxpayers' action was not barred by sovereign immunity, and (2) Tax Court did not have exclusive jurisdiction over action.

Reversed, and remanded
· Congress did not intend general grant of review in the Administrative Procedures Act (APA) to duplicate existing procedures for review of agency action, and thus review under the APA is accordingly available only where there is no other adequate remedy in a court.
.6th Circuit

Jones v. Commissioner of Social Sec., 336 F.3d 469, 89 Soc.Sec.Rep.Serv. 247, Unempl.Ins.Rep. (CCH) P 17052B, 2003 Fed.App. 0231P , 6th Cir.(Mich.), Jul 15, 2003.

Claimant sought review of the Commissioner of Social Security's decision that she was not disabled within the meaning of the Social Security Act on her application for disability insurance benefits and supplemental security income. The United States District Court for the Eastern District of Michigan, Anna Diggs Taylor, J., ruled in favor of claimant. Commissioner appealed. The Court of Appeals, Boggs, Circuit Judge, held that substantial evidence supported determination that claimant's symptoms were not as severe as she suggested.

Reversed.
· The Court of Appeals must defer to an agency's decision even if there is substantial evidence in the record that would have supported an opposite conclusion, so long as substantial evidence supports the conclusion reached by the ALJ.
7th Circuit
Alto Dairy v. Veneman, 336 F.3d 560, 7th Cir.(Wis.), Jul 15, 2003.

Dairy farmers brought action to enjoin amendment to federal rules regulating price of milk. The United States District Court for the Eastern District of Wisconsin, William C. Griesbach, J., dismissed for lack of federal jurisdiction. Farmers appealed. The Court of Appeals, Posner, Circuit Judge, held that: (1) farmers could assert challenge to amendment based on alleged failure of Department of Agriculture to provide adequate notice of relief contemplated by Department, and (2) notice of rulemaking proceeding was adequate.

Affirmed as modified.
· The right of judicial review of agency action is ordinarily inferred when congressional intent to protect the interests of the class of which plaintiff is a member can be found; in such cases, unless members of the protected class may have judicial review, the statutory objectives might not be realized.
· Every federal court and agency has inherent authority, unless abrogated by Congress, to reexamine its decisions if asked to do so within a reasonable time.
· Federal courts do not have the power to require an agency to make the persons subject to its regulatory powers jump through procedural hoops not found in its organic statute or implementing regulations as a precondition to obtaining judicial review.
· Agencies may avoid the finality of an initial decision, first, by adopting a rule that an agency appeal be taken before judicial review is available, and, second, by providing that the initial decision would be "inoperative" pending appeal; otherwise, the initial decision becomes final and the aggrieved party is entitled to judicial review under Administrative Procedure Act (APA).
· Although, during rulemaking process, agency must explain and justify its departures from a proposed rule, it is not straitjacketed into the approach initially suggested on pain of triggering a further round of notice-and- comment; the law does not require that every alteration in a proposed rule be reissued for notice and comment.

Carmichael v. The Payment Center, Inc., 336 F.3d 636, 7th Cir.(Ill.), Jul 17, 2003.
Borrowers brought action against lender, alleging that lender failed to make adequate disclosures regarding their loan and failed to allow them the extended three-year recision period after failing to make the disclosures, in violation of the Truth in Lending Act (TILA). The United States District Court for the Northern District of Illinois, Milton I. Shadur, J., granted summary judgment in favor of lender. Borrowers appealed. The Court of Appeals, Manion, Circuit Judge, as a matter of first impression, held that: (1) construction loan balloon payment disclosure was sufficient to satisfy TILA requirement that lender disclose amount of loan payments; (2) overstatement of the total-of- payments figure on a construction loan did not violate TILA; (3) overstatement of finance charge did not violate TILA; and (4)

Affirmed.
· When interpreting the meaning of a statute, the Court of Appeals looks first to the text; the text is the law, and it is the text to which the Court must adhere.
· Without a statutory definition of a term in a statute, the Court of Appeals construes the term in accordance with its ordinary or natural meaning, a meaning which may be supplied by a dictionary.
8th Circuit

Cornish v. Blakey, 336 F.3d 749, 20 IER Cases 384, 8th Cir.(Mo.), Jul 18, 2003.

Aircraft mechanic whose certificate was revoked for submitting adulterated urine specimen for random drug testing petitioned for review of Federal Aviation Administration (FAA) revocation order and of Department of Transportation (DOT) and Department of Health and Human Services (HHS) memoranda on which finding of adulteration was based. The United States District Court for the Western District of Missouri concluded that DOT memorandum was agency order reviewable by court of appeals and transferred entire action to the Court of Appeals which held, per Loken, Circuit Judge, that: (1) court lacked jurisdiction under federal transportation laws to directly review HHS adulteration memoranda, (2) review of DOT and FAA actions was premature, as while mechanic attempted to frame lawsuit as facial challenge to adulteration memoranda independent of certificate revocation order, his real complaint was with memoranda as applied in revocation proceeding, and he thus had to first exhaust administrative remedies through appeal to National Transportation Safety Board (NTSB).

Petitions denied and dismissed.
· Person attacking agency action must have standing to seek judicial review, which includes requirement that he or she suffered injury in fact.
· Statutory administrative remedies must be exhausted before aggrieved party seeks relief from federal court.
9th Circuit
City of Fremont v. F.E.R.C., 336 F.3d 910, 3 Cal. Daily Op. Serv. 6255, 2003 Daily Journal D.A.R. 7866, 9th Cir., Jul 16, 2003.

City and power company petitioned for review of Federal Energy Regulatory Commission (FERC) orders waiving FERC regulations so that incumbent operator of hydroelectric plant could compete in "orphan" license proceeding. The Court of Appeals, Canby, Circuit Judge, held that: (1) orders were final and reviewable; (2) Federal Power Act (FPA) did not require disqualification of operator from orphan proceeding; (3) FERC's waiver of regulation prohibiting incumbent from competing in orphan proceeding was not abuse of discretion; and (4) FERC did not abuse its discretion in conferring incumbent status upon operator.

Petition denied.
· An agency order is final, for review purposes, when it imposes an obligation, denies a right, or fixes some legal relationship as a consummation of the administrative process.
· Court of Appeals does not have jurisdiction to review agency orders where such review would necessarily infringe on the statutory role of the agency.
· It is always within the discretion of a court or an administrative agency to relax or modify its procedural rules adopted for the orderly transaction of business before it when in a given case the ends of justice require it.
· Relaxation of a procedural rule by an agency in a particular case is not subject to judicial interference in the absence of a showing of injury or substantial prejudice.

Davis v. U.S. E.P.A., 336 F.3d 965, 56 ERC 1801, 3 Cal. Daily Op. Serv. 6292, 2003 Daily Journal D.A.R. 7936, 9th Cir., Jul 17, 2003.
Governor of California and state air resources board petitioned for judicial review of order of Environmental Protection Agency (EPA) denying state's request for waiver, pursuant to Clean Air Act, of oxygen level requirement under federal reformulated gasoline program. The Court of Appeals, Canby, Circuit Judge, held that: (1) governor and board had standing to petition for review of EPA's order; (2) EPA reasonably interpreted statute as requiring that state seeking waiver of program's oxygen level requirement "clearly demonstrate" impact of a waiver for each applicable national ambient air quality standard (NAAQS); (3) EPA's determination that state failed to demonstrate clearly that maintaining oxygen level requirement would prevent or interfere with its ability to comply with ozone NAAQS was rationally based on scientific evidence, and was not arbitrary or capricious; (4) EPA abused its discretion when it refused to consider effect that waiver would have on NAAQS for particulate matter (PM) in evaluating waiver request; (5) EPA was not required to decide state's waiver request by means of rule-making; and (6) state was not exempted from compliance with waiver requirement.

Petition granted, order vacated, and matter remanded with instructions.
· Under Administrative Procedure Act's (APA) arbitrary and capricious standard of review, court must engage in a substantial inquiry, but should not substitute its judgment for that of the agency; court must instead presume that agency acted lawfully and so conclude unless thorough inspection of the record yields no discernible rational basis for the agency's action.
· Absent express congressional direction to the contrary, agencies are free to choose their procedural mode of administration.
· Court of Appeals reviews de novo questions of statutory interpretation.

Oregon Paralyzed Veterans of America v. Regal Cinemas, Inc., 339 F.3d 1126, 3 Cal. Daily Op. Serv. 7265, 2003 Daily Journal D.A.R. 9065, 9th Cir.(Or.), Aug 13, 2003.

Disabled veterans association and patrons who used wheelchairs brought action against movie theaters, alleging wheelchair seat locations were in violation of Title III of Americans with Disabilities Act (ADA) and asserting claim under an Oregon public accommodation law and common law tort of negligence. The United States District Court, Garr M. King, J., 142 F.Supp.2d. 1293, granted summary judgment in favor of defendants, and plaintiffs appealed ADA claim. The Court of Appeals, Betty B. Fletcher, Circuit Judge, held that Department of Justice's (DOJ's) interpretation of requirement under ADA regulation governing public accommodations that disabled patrons have a "line of sight comparable" to those for the general public to require a viewing angle for wheelchair seating in movie theatres within the range of angles offered to the general public in stadium-style seats was valid and entitled to deference.
Reversed and remanded. 

· Court of Appeals owes agency interpretations of their own regulations substantial deference; when the meaning of regulatory language is ambiguous, the agency's interpretation of the regulation controls so long as it is reasonable, that is, so long as the interpretation sensibly conforms to the purpose and wording of the regulations.
Reno-Sparks Indian Colony v. U.S. E.P.A., 336 F.3d 899, 56 ERC 1833, 3 Cal. Daily Op. Serv. 6259, 2003 Daily Journal D.A.R. 7871, 9th Cir., Jul 16, 2003.

Petition was filed for review of Environmental Protection Agency (EPA) rule purporting to clarify that, in table listing Nevada's Clean Air Act (CAA) designations for various airborne pollutants, terms "rest of state" and "entire state" referred not to single baseline area for CAA purposes but to more than 250 distinct hydrographic areas, each of them constituting its own separate baseline area. The Court of Appeals, Canby, Circuit Judge, held that: (1) rule was not arbitrary, capricious or otherwise not in accordance with law, as would violate Administrative Procedure Act (APA), on basis that it mischaracterized agency's original 1978 boundary designations for Nevada or directly contradicted agency's 1991 regulation, directed to all listed states, stating that term "rest of state" should be assumed to constitute single baseline area, and (2) rule was interpretive rather than legislative and EPA thus did not violate APA by issuing it without allowing for notice and comment.

Petition denied.
· Agency's interpretation of its own regulation must be upheld unless alternative reading is compelled by regulation's plain language or by other indications of Secretary's intent at time of regulation's promulgation.
· Court of Appeals reviews de novo agency's decision not to follow Administrative Procedure Act (APA) notice and comment procedures; agency is not entitled to deference because complying with notice and comment provisions when required by APA is not matter of agency choice.
· For purposes of Administrative Procedure Act (APA) rulemaking provision, "legislative rules," also known as substantive rules, are those which effect change in existing law or policy or which impose general, extrastatutory obligations pursuant to authority properly delegated by legislature; "interpretive rules," on the other hand, merely clarify or explain existing law or regulations and instruct as to what agency thinks statute or regulation means.
· Interpretive rule exception to Administrative Procedure Act (APA) notice and comment rulemaking requirement is narrowly construed.
· Ultimate decision whether rule is legislative or interpretive is for court to make, even if issue is raised for first time on appeal.

Selkirk Conservation Alliance v. Forsgren, 336 F.3d 944, 3 Cal. Daily Op. Serv. 6301, 2003 Daily Journal D.A.R. 7955, 9th Cir.(Or.), Jul 17, 2003.

Environmental groups brought action challenging decision of United States Forest Service and Fish and Wildlife Service, alleging that agencies' granting of easement to lumber company for road-building project in national forest violated National Environmental Policy Act (NEPA) and Endangered Species Act (ESA). The United States District Court for the District of Oregon, Owen M. Panner, Senior District Judge, granted summary judgment for agencies, and groups appealed. The Court of Appeals, Tallman, Circuit Judge, held that: (1) agencies could rely on conservation agreement with company to support grant of easement; (2) agencies did not violate requirement that decision be based on best scientific and commercial data available; (3) geographic scope of environmental impact statement (EIS) was adequate; (4) EIS adequately described future impacts; (5) temporal scope of EIS was adequate; and (6) Fish and Wildlife service adequately considered company's future activities in its biological opinion.

Affirmed.
· When reviewing agency action under Administrative Procedure Act (APA) to determine whether it is arbitrary and capricious, an abuse of discretion, or not in accordance with law, Court of Appeals cannot substitute its judgment for that of government agencies, but instead must uphold agency decisions so long as the agencies have considered the relevant factors and articulated a rational connection between the facts found and the choice made.

Singh v. I.N.S., 340 F.3d 802, 3 Cal. Daily Op. Serv. 7374, 2003 Daily Journal D.A.R. 9231, 9th Cir., Aug 15, 2003.

Applicant, a Sikh from India, petitioned for review of decision of Board of Immigration Appeals (BIA) denying asylum. The Court of Appeals, Wardlaw, Circuit Judge, held that: (1) VIA violated applicant's due process rights in refusing to allow him to file brief explaining his allegedly inconsistent testimony, and (2) any inconsistencies in testimony did not warrant adverse credibility determination.
Petition granted.
· Board of Immigration Appeals (BIA) violated asylum applicant's due process rights in refusing to allow him to file brief explaining his allegedly inconsistent testimony, based on BIA's conclusion that motion to file late brief was untimely, where applicant followed all regulations and procedures pertaining to his notice of appeal, but BIA deprived applicant of opportunity to timely file brief by sending schedule and transcript to incorrect address.

· To comport with due process requirements, the notice afforded aliens about deportation proceedings must be reasonably calculated to reach them.

· One need not exhaust administrative remedies that would be futile or impossible to exhaust.
