District Courts

Arizona District Court

Gametech Intern., Inc. v. Trend Gaming Systems, L.L.C., 264 F.Supp.2d 906, D.Ariz., May 19, 2003.

Manufacturer of electronic bingo equipment sued its exclusive Texas distributor, alleging breach of distribution agreement. Distributor asserted counterclaim, alleging, inter alia, improper termination of agreement. Distributor moved for partial summary judgment on counterclaim. The District Court, Anderson, United States Magistrate Judge, held that: (1) collateral estoppel did not apply to bar distributor's argument that manufacturer's insistence upon required rate of return violated state gaming laws, and (2) factual issues precluded partial summary judgment for distributor.
Motion denied.

· State lottery commission's determination that neither manufacturer of electronic bingo equipment nor its exclusive distributor for state had fixed prices in violation of state's bingo laws did not collaterally estop distributor from arguing, in support of motion for partial summary judgment in parties' subsequent breach of contract action, that manufacturer's insistence upon required rate of return violated state law, inasmuch as evidence before commission was limited to parties' distribution agreement, and distributor's motion was based on facts that arose after commission's decision. V.T.C.A.
D.C. District Court

Capital Area Immigrant's Rights Coalition v. U.S. Dept. of Justice, 264 F.Supp.2d 14, D.D.C., May 21, 2003.

Non-profit immigrant rights advocacy organizations asserted a broad challenge under the Administrative Procedure Act (APA) to regulations issued by the Department of Justice (DOJ) establishing procedural reforms for the Board of Immigration Appeals (BIA). Upon defendants' motion to dismiss plaintiffs, and cross-motions for summary judgment, the District Court, Bates, J., held that: (1) organization had associational standing to assert claims on behalf of its members who were immigrants with cases pending before BIA; (2) regulation "streamlining" BIA appellate review procedures was subject to judicial review; (3) regulation "streamlining" BIA appellate review procedures was not arbitrary or capricious.
Defendants' motion for summary judgment granted.

· Administrative Procedure Act's (APA) exception to judicial review is a very narrow exception, reserved for those rare instances where statutes are drawn in such broad terms that in a given case there is no law to apply.

· In the absence of clear congressional intent to preclude review, judicial review is available to hold an agency to the procedural and substantive standards contained in its own regulations governing administrative action, even where the statute grants the agency absolute discretion over administrative decisions.

· An administrative agency is not disqualified from changing its mind.
Circuit Courts

D.C. Circuit

In re Cheney, 334 F.3d 1096, D.C.Cir., Jul 08, 2003.

Public interest law firm and environmental group sued National Energy Policy Development Group (NEPDG) and individual members thereof, including Vice President, cabinet members, and other federal officials, and private individuals whom they alleged were members, claiming violations of Federal Advisory Committee Act (FACA), Freedom of Information Act (FOIA), and Administrative Procedures Act (APA). Vice President filed interlocutory appeal from orders of the United States District Court for the District of Columbia, 219 F.Supp.2d 20, denying motion to dismiss and permitting discovery, and along with other defendants, petitioned for writ of mandamus vacating discovery orders and directing that lower court rule on administrative record and dismiss Vice President. Plaintiffs moved to dismiss appeal. The Court of Appeals, Tatel, Circuit Judge, held that: (1) separation of powers doctrine did not compel mandamus relief from order permitting discovery to determine if federal advisory committee records were exempt from disclosure under FACA; (2) separation of powers doctrine did not protect executive branch from having to assert executive privilege to avoid production of documents; (3) mandamus relief was not available to remedy district court's refusal to proceed on basis of administrative record or to dismiss Vice President; and (4) collateral order doctrine and doctrine of United States v. Nixon did not apply to permit Vice President to appeal discovery orders and denial of motion to dismiss.
Petition dismissed; motion to dismiss appeal granted.
Edwards, Circuit Judge, filed concurring opinion.
Randolph, Circuit Judge, filed dissenting opinion.

· Rule that Administrative Procedure Act (APA) review is generally limited to the administrative record has two exceptions: when there has been a strong showing of bad faith or improper behavior or when the record is so bare that it prevents effective judicial review.

· For purposes of Administrative Procedure Act (APA) review, administrative record did not include affidavit submitted by government during litigation.

Eli Lilly & Co. v. Board of Regents of University of Washington, 334 F.3d 1264, 67 U.S.P.Q.2d 1161, Fed.Cir., Jul 03, 2003.

Applicant for patent for complimentary DNA molecules brought interference proceeding to determine priority of inventorship. The Board of Patent Appeals and Interferences, 2002 WL 1305996, held that inventions were separately patentable, and applicant appealed. The Court of Appeals, Gajarsa, Circuit Judge, held that finding that parties' molecules had different chemical structures was not clearly erroneous.
Affirmed.

· Agency's interpretation of its own regulations is entitled to substantial deference, and that interpretation will be accepted unless it is plainly erroneous or inconsistent with regulation.
Missouri Public Service Com'n v. F.E.R.C., 337 F.3d 1066, D.C.Cir., Aug 12, 2003.
Missouri Public Service Commission (PSC) petitioned for review of orders of the Federal Energy Regulatory Commission (FERC) setting initial rates for natural gas transportation by pipeline. The Court of Appeals, 234 F.3d 36, granted petition and remanded. On remand, FERC reaffirmed same rates, emphasizing different rationales, and PSC sought review. The Court of Appeals, Garland, Circuit Judge, held that: (1) rate decision was not supported by rationale that such rates would preserve pipeline's financial integrity; (2) pipeline's negotiation of existing rates with shippers did not support approval of those rates as consistent with the public interest; and (3) approval of existing rates by state regulator did not support FERC's approval of those rates.
Vacated and remanded.
Federal Circuit

R & W Flammann GmbH v. U.S., --- F.3d ----, 2003 WL 21804843, Fed.Cir., Aug 07, 2003.

Incumbent contractor filed pre-award bid protest alleging that government contracting agency, after deciding not to exercise the option under existing service contract and reopen bid for substantially similar contract, released contractor's unit prices for the current and future option years to its competitor. The United States Court of Federal Claims, Reginald W. Gibson, J., 53 Fed.Cl. 647, granted summary judgment for contractor, enjoined government from awarding resolicited contract, and required that all bidders receive copies of contractor's unit prices and that contractor receive copies of its competitor's bids. Government appealed. The Court of Appeals, Mayer, Chief Judge, held that: (1) contractor's bid, which included unit price information, was not confidential information exempt from disclosure requirements of the Freedom of Information Act (FOIA), and (2) contracting agency did not violate the Trade Secrets Act when it disclosed contractor's unit price information.
Reversed.

· Government contracting officers are given broad discretion in their evaluation of bids, and when officer's decision is reasonable, Court of Appeals may not substitute its judgment for that of agency.

· Regulation that contravenes a statute is invalid.
1st Circuit

U.S. Public Interest Research Group v. Atlantic Salmon of Maine, LLC, 339 F.3d 23, 56 ERC 1933, 1st Cir.(Me.), Aug 06, 2003.

Environmental organizations brought citizen suit alleging that salmon farms released pollutants into water in violation of Clean Water Act (CWA). The United States District Court for the District of Maine, Gene Carter, J., found the farms liable for polluting Maine waters, 215 F.Supp.2d 239, and granted injunctive relief, 257 F.Supp.2d 407. Farms appealed. The Court of Appeals, Boudin, Chief Judge, held that: (1) court could in its discretion grant injunctive relief governing operations of farms after farms received state discharge permit, insofar as court was remedying harm caused by farms' past violations, so long as court did not reduce environmental protection provided by permit; (2) district court, in issuing injunction that governed certain operations of farms after they had obtained permit, did not exceed its authority under CWA, even though injunction required more of farms than permit; (3) district court's determination that farms' use of non-native salmon stocks imperiled survival of wild salmon, and thus that injunction, prohibiting use of such stocks, was warranted, was not clearly erroneous or irrational; and (4) district court's refusal to make primary jurisdiction reference in connection with citizen suit was neither mistake of law nor abuse of discretion.
Affirmed.

· Interests served by primary jurisdiction doctrine are such that Court of Appeals may choose to invoke it on its own even if neither side raises the concern.

· "Primary jurisdiction doctrine" permits and occasionally requires court to stay its hand while allowing agency to address issues within its ken.

· Decision as to whether court should stay its hand, pursuant to primary jurisdiction doctrine, and allow agency to address issue within its ken, usually depends on whether reference will advance sound disposition of court case and whether failure to refer will impair statutory scheme or undermine agency to which reference might be made.

2nd Circuit


Public Citizen, Inc. v. Mineta, --- F.3d ----, 2003 WL 21804747, 2nd Cir., Aug 06, 2003.

Non-profit advocacy organizations petitioned for review of final rule issued by Secretary of Transportation to regulate installation of tire pressure monitoring systems (TPMS) in new motor vehicles. The Court of Appeals, Sack, Circuit Judge, held that: (1) rule, which permitted automakers to install TPMS that would inform operators when "one" tire on vehicle was 30 percent underinflated, but would not inform operators when two or more tires were underinflated, was contrary to intent of Transportation Recall Enhancement, Accountability, and Documentation Act (TREAD Act); (2) rule was arbitrary and capricious to extent it adopted one tire, 30 percent TPMS standard; (3) rule was not arbitrary and capricious to extent that it permitted three-year phase- in period for installation of TPMS in new vehicles; (4) rule was not arbitrary and capricious to extent it required automakers to utilize four-tire, 25 percent TPMS standard, rather than four-tire, 20 percent standard; and (5) rule was not contrary to intent of TREAD Act to extent it defined "significantly under inflated" tires in contradictory ways and permitted many new motor vehicles to be made without any TPMS during phase-in period.
Petition granted, rule vacated, and matter remanded for further rulemaking proceedings.

· Scope of review of agency decision, under arbitrary and capricious standard, is narrow and Court of Appeals is not to substitute its judgment for that of agency.

· Under arbitrary and capricious standard of review, agency must examine relevant data and articulate satisfactory explanation for its action including a rational connection between facts found and choice made.

· In reviewing agency decision under arbitrary and capricious standard, Court of Appeals must consider whether decision was based on consideration of relevant factors and whether there has been a clear error of judgment.

· Normally, agency rule would be arbitrary and capricious if agency has relied on factors which Congress has not intended it to consider, entirely failed to consider important aspect of problem, offered explanation for its decision that runs counter to evidence before agency, or is so implausible that it could not be ascribed to difference in view or product of agency expertise.

· In reviewing agency's decision under arbitrary and capricious standard, Court of Appeals may not supply reasoned basis for agency's action that agency itself has not given, but court will uphold decision of less than ideal clarity if agency's path may reasonably be discerned.
4th Circuit
Melton v. Pasqua, 339 F.3d 222, 4th Cir., Aug 07, 2003.

Commodity futures trading account holder sought judicial review of order of the Commodity Futures Trading Commission (CFTC), 2002 WL 31008126, vacating the ALJ's initial decision awarding account holder damages in reparations proceeding against broker. The Court of Appeals, Gregory, Circuit Judge, held that: (1) ALJ could conduct evidentiary hearing to review settlement agreement, and (2) finding by CFTC that stipulation of voluntary dismissal was submitted pursuant to terms of valid settlement agreement between parties was supported by the weight of the evidence.
Petition denied.

· When reviewing the final order of an administrative tribunal, the Court of Appeals undertakes a de novo review of either legal questions or the application of law to the facts when resolution of those issues is regularly undertaken by courts of general jurisdiction.

· An ALJ is not required to review the validity of a settlement agreement prior to entering an order of dismissal pursuant to the parties' stipulation of dismissal following settlement.

5th Circuit


Bolen v. Dengel, 2003 --- F.3d ----, 2003 WL 21729789, 5th Cir.(La.), Aug 11, 2003.

In declaratory judgment action brought by United States Trustee (UST), former Chapter 12 standing trustee filed counterclaims against UST and third-party claims against, inter alia, bank in whose trustee account certain funds were held, challenging the withholding of his standing trustee compensation and expenses. Adopting the report and recommendation of the United States Bankruptcy Court for the Eastern District of Louisiana, the District Court, Stanwood R. Duval, Jr., J., 2002 WL 356304, entered judgment in favor of UST and against standing trustee, ordering that funds held in escrow in court's registry and in bank account be declared the property of UST, and subsequently entered order granting bank's motion to dismiss. Standing trustee appealed both the judgment and the order. The Court of Appeals, Carl E. Stewart, Circuit Judge, held that: (1) actions of the Executive Office of the United States Trustee (EOUST) in implementing its "expense first, funds available" method for calculating trustee compensation did not conflict with statute governing standing trustees' fees; (2) statute was ambiguous with respect to the calculation of compensation and expenses; (3) although the EOUST handbook was not entitled to Chevron-style deference, its "expense first" policy was persuasive and was not prohibited by statute governing standing trustees' fees; (4) UST's calculation, which effectively disallowed any compensation for the services rendered by standing trustee due to his violation of handbook's "expense first" and "no carryover of compensation" policies, was not an abuse of discretion; (5) district court's dismissal order only related to standing trustee's lender liability claim; (6) district court did not commit reversible error in failing to review bank's motion to dismiss as a motion for summary judgment; and (7) standing trustee could not maintain an action against bank for alleged breach of credit agreement under Louisiana law.
Affirmed.

· Administrative Procedure Act (APA) compels that appellate review of agency action under the APA is for abuse of discretion.

7th Circuit
Home Builders Ass'n of Greater Chicago v. U.S. Army Corps of Engineers, 335 F.3d 607, 56 ERC 1812, 7th Cir.(Ill.), Jul 10, 2003.
Association of residential developers and construction companies sued the United States Army Corps of Engineers and certain Corps officials, challenging an Interagency Coordination Agreement (ICA) executed by defendants and other federal, state, and local agencies responsible for water regulation on grounds that the ICA's terms exceeded the Corps' statutory and regulatory authority under the Clean Water Act and the Rivers and Harbors Act, and that the ICA was adopted without sufficient notice and comment under the Administrative Procedure Act (APA). The United States District Court for the Northern District of Illinois, Rebecca R. Pallmeyer, J., 2002 WL 341815, denied association's motion to file a fourth amended complaint and dismissed the action with prejudice. Association appealed. The Court of Appeals, Diane P. Wood, Circuit Judge, held that: (1) provisions of the ICA were definitive enough that they met the first part of the Bennett test for finality for purposes of the APA; (2) because the ICA established only the procedural framework under which the Corps intended to operate and imposed no new legal requirements on regulated parties, it did not amount to an agency action by which "rights or obligations have been determined" or from which "legal consequences will flow" under the second prong of the Bennett test; (3) even if the ICA was a "final" agency action under Bennett, association's suit was not ripe for resolution; and (4) association could not prevail on a facial challenge to the ICA.
Affirmed.

· Where actions of an agency are not made reviewable by a specific statute, the Administrative Procedure Act (APA) allows judicial review of the actions by federal agencies only over final agency action for which there is no other adequate remedy in a court.

· Even if agency action is final, as the term is understood in the Administrative Procedure Act (APA), review is still unavailable if (1) statutes preclude judicial review, or (2) agency action is committed to agency discretion by law.

· Courts have interpreted the finality component of "final agency action" in a pragmatic way.

· Pursuant to the Supreme Court's Bennett test, two conditions must be satisfied for agency action to be considered "final": first, the action must mark the consummation of the agency's decisionmaking process, and must not be of a merely tentative or interlocutory nature, and second, the action must be one by which rights or obligations have been determined, or from which legal consequences will flow.

· Agency action is "final" when its impact is sufficiently direct and immediate and has a direct effect on day-to-day business.

· In determining whether agency action is final, within the meaning of the Administrative Procedure Act (APA), the core question is whether the agency has completed its decisionmaking process, and whether the result of that process is one that will directly affect the parties.

· Presence of some discretion in the system does not necessarily defeat the availability of judicial review over other elements of the agency's action.

· Classic example of agency action that is "committed to agency discretion by law," and so is excluded from review under the Administrative Procedure Act (APA), is an agency's decision not to prosecute.

· Administrative Procedure Act's (APA) exclusion of review of agency action that is "committed to agency discretion by law" has been found to apply to situations in which a statute's delegation of decision-making authority to an agency is so complete that a court would have no meaningful standard against which to judge the agency's exercise of discretion.

· Version of Administrative Procedure Act's (APA) exclusion of review of agency action that is "committed to agency discretion by law," as applied to situations in which a statute's delegation of decision-making authority to an agency is so complete that a court would have no meaningful standard against which to judge the agency's exercise of discretion, is a "very narrow" one, and applies only if a careful analysis of the statutory language, statutory structure, legislative history, and the nature of the agency action requires it.

· Second part of Bennett test for determining finality of agency action required court to decide whether any of the challenged agency action amounted to agency action by which "rights or obligations have been determined," or from which "legal consequences will flow," and, as such, it was closely related to the question of ripeness, under which the court had to decide whether the issues were fit for judicial decision and what hardship would be inflicted on the parties if court consideration were withheld.

· Mere presence of increased administrative costs is insufficient to establish the finality required for nonstatutory review of agency action under the Administrative Procedure Act (APA).

· Section of the Administrative Procedure Act (APA) governing scope of judicial review generally leaves in the courts the discretion to decide whether agency delay is unreasonable, thus warranting judicial intervention.

· Agency delay in face of a clear statutory duty, but in the absence of a statutory deadline, must be egregious before it can convert agency inaction into a "final" action reviewable under the Administrative Procedure Act (APA) or warrant mandamus.

· To prevail on its facial challenge to agency's regulation, plaintiff had to establish that no set of circumstances existed under which the regulation would be valid.

9th Circuit

Center for Biological Diversity v. Veneman, 335 F.3d 849, 3 Cal. Daily Op. Serv. 5885, 2003 Daily Journal D.A.R. 7455, 9th Cir.(Ariz.), Jul 07, 2003.

Organizations brought action against United States Forest Service, alleging that Service violated the Wild and Scenic Rivers Act (WSRA) by failing to consider certain rivers as potential segments of Wild and Scenic Rivers System (WSRS) when engaging in federal land planning. The United States District Court for the District of Arizona, William D. Browning, J., dismissed action, and organizations appealed. The Court of Appeals, Tashima, Circuit Judge, held that: (1) report by Service was not final agency action for purpose of judicial review; but (2) Service had mandatory duty to Act; and (3) Service failed to act pursuant to such mandatory duty, so action was reviewable.
Reversed and remanded.

· Under the Administrative Procedure Act (APA), court intervenes in the administration of the laws only when, and to the extent that, a final agency action has an actual or immediate threatened effect.

· To be final for purposes of judicial review pursuant to the Administrative Procedure Act (APA), agency action must mark the consummation of the agency's decision-making process, and must be one by which rights or obligations have been determined, or from which legal consequences will flow.

· To establish a right to review under Administrative Procedure Act (APA) section providing for judicial review of claims to compel agency action unlawfully withheld or unreasonably delayed, party must identify a statutory provision mandating agency action; judicial review is appropriate if plaintiff makes showing of agency recalcitrance in the face of clear statutory duty or of such a magnitude that it amounts to an abdication of statutory responsibility.

· In addition to identifying a statutory mandate, party seeking judicial review under Administrative Procedure Act (APA) section providing for review of claims to compel agency action unlawfully withheld or unreasonably delayed must also demonstrate that the agency genuinely failed to pursue the statutory mandate.

Kankamalage v. I.N.S., 335 F.3d 858, 3 Cal. Daily Op. Serv. 5946, 2003 Daily Journal D.A.R. 7517, 9th Cir., Jul 08, 2003.

Alien who had been found ineligible for asylum based on criminal offense to which he pled guilty at a time when this offense would not have made him ineligible for such relief petitioned for review of the Board of Immigration Appeals' (BIA's) decision. The Court of Appeals, Silverman, Circuit Judge, held that regulation providing that immigration judge may not grant asylum to any alien who, having been convicted of particularly serious crime, constitutes danger to community could not be applied retroactively to alien who, at time he pled guilty to allegedly disqualifying crime, would not have been rendered ineligible for asylum under then-existing law.
Petition for review granted; case remanded.

· Determination of whether regulation or statute is impermissibly retroactive requires two-step analysis: court must first determine whether statute or regulation clearly expresses an intent that the law is to be applied retroactively, and only if it does not, must court then proceed to second step and determine whether statute or regulation would have retroactive effect.

· Standard for finding that statute or regulation unambiguously directs retroactive application is a demanding one; statutory or regulatory language must be so clear that it could sustain only one interpretation.

· Regulation has retroactive effect when it takes away or impairs vested rights acquired under existing laws or when it creates new obligation, imposes new duty or attaches new disability with respect to transactions or considerations already past.

· Judgment about whether a particular regulation acts retroactively should be informed and guided by familiar considerations of fair notice, reasonable reliance, and settled expectations.
